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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,689 


CAFETERIA AND RESTAURANT WORKERS UNION, 
LOCAL 473, AFL-CIO, ET AL., 


Appellants, 


NEIL H. McELROY, INDIVIDUALLY AND AS 
SECRETARY OF DEFENSE, ET AL., 


Appellees. | 





ON APPEAL FROM AN ORDER OF THE 
UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


SUPPLEMENTAL BRIEF FOR APPELLANTS 


On October 26, 1959, the Court granted appellees' petition for 
rehearing en banc. We have reviewed our briefs in this case and conclude 
that they are adequate. We also believe that our position has been authori- 
tatively confirmed by the Supreme Court's decision in Greene v. McElroy, 
360 U.S. 474. Our purpose in this supplemental brief is therefore to ad- 
dress ourselves briefly to the particular contentions advanced by appellees 
in their petition for rehearing. | 
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1. Appellees dispute the view that "the issues raised herein" 
have “been conclusively decided by the recent decision of the Supreme 


Court in Greene v. McElroy, 360 U.S. 474" (Pet. p. 2). Comparison 


of Greene and this case shows that the distinctions which exist between 
the two weigh heavily in favor of appellants’ position. 


(a) Greene was given a limited hearing which did not in- 
clude the safeguards of confrontation and cross-examination. Appellant 
Brawner was given no hearing at all. And in oral argument in Greene, 
in a colloquy between Mr. Justice Harlan and the Solicitor General, the 
Solicitor General conceded that at least some hearing was indispensable 
to satisfy the prerequisites of due process (27 U.S. Law Week 3275, 
3277-78, April 7, 1959): 


Mr. Justice Harlan: "Is it your position that 
the government would have the right to discharge 
employees without a hearing? " 


[ Solicitor General:] 'The Wieman case, 344 
U.S. 183, presents a problem there. Under that 
case, the standard cannot be irrational. But here 
the basic question is whether the man has a right 
to government secrets as a matter of due process. 
The ultimate question is, if the government has a 
hearing and has information of a confidential char- 
acter from an undercover agent and that person 
has seen the employee actively participating in a 
Communist cell, is this Court going to tell the 
government that it must disregard such informa- 
tion. " 

* * a 


Mr. Justice Harlan: "What you are saying in 
effect is that due process is satisfied if the agency 
gives the employee an opportunity to be heard in 
his defense. Could the government discharge him 
without a hearing ?” 


"It might be so irrational that it couldn't be 
done." 


‘Then due process requires some kind of hear-~ 
ing 2 
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"Yes. A process of balancing is involved." 


"Then the government can't deny the right 
to a hearing of some kind?" 


"T don't think so. " 





(b) Greene had access to classified information. Appellant 


Brawner had none. | 
(c) The statutory and administrative material relied upon 

in this case (our opening br. pp. 33-42, reply br. pp. 2-8) to show author- 

ity for the action taken are the merest gossamer compared with the statu- 

tory and administrative material relied upon in Greene for that purpose 

(360 U.S. at 499-508). Yet the Supreme Court held in Greene that no 


statutory or executive authorization of a limited hearing which did not 





include confrontation and cross-examination had been shown. A fortiori 
the less substantial materials in this case do not authorize the even more 
expansive prerogative of acting without any hearing at all. | 


(d) Greene presumably worked on premises not owned or 
occupied by the Government. Appellant Brawner worked within the premis- 
es of the Naval Gun Factory. We were unaware that the Constitution stop- 
ped at the entrance to a Navy installation. Cf. Reidv. Covert, 354 U.S. 1. 
Nor were we aware that authorization for acts done by a governmental of- 
ficer was unnecessary if the acts were performed on land owned and occu- 
pied by the Government. Is it conceivable that the result in Greene would 
have been different had he worked on the Government's land ? 


(e) Mr. Justice Holmes on circuit wrote, with reference to 
the judicial interpretation of a statute enacted by the Legislature, that: 
". . . it is not an adequate discharge of duty for courts to say: We see 
what you are driving at, but you have not said it, and therefore 'we shall 
go on as before." Quoted in United States v. Hutcheson, 312 v. S. 219, 
235. The same observation is pertinent to judicial interpretation of deci- 
sions of the Supreme Court. And it is noteworthy that no limitation which 
the Supreme Court has placed upon governmental action in the personnel 
field on security grounds has yet been modified by Congress. 
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2. In Greene, the Supreme Court stated that (360 U.S. at 493, 
n. 22): 


We note our agreement with respondents’ 
[Government's] concession that petitioner has 
standing to bring this suit and to assert what- 
ever rights he may have. Respondents' actions, 
directed at petitioner as an individual, caused 
substantial injuries, Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U.S. 123 (concur- 
ring opinion), and, were they the subject of a 
suit between private persons, they could be at- 
tacked as an invasion of a legally protected right 
to be free from arbitrary interference with pri- 
vate contractual relationships. Moreover, peti- 
tioner has the right to be free from unauthorized 
actions of government officials which substantial- 
ly impair his property interests. Cf. Philadelphia 
Co. v. Stimson, 223 U.S. 605. 

The appellees nevertheless assert that this case is different. They 
say that "Greene's clearance had resulted not only in the loss of his job, 
put had seriously affected, if not destroyed, his ability to obtain employ- 
ment in the aeronautics field, thus depriving him of an opportunity to 
practice his chosen profession" (Pet. p. 4). This case is different, ac- 
cording to appellees, because Appellant Brawner can still work as a cook, 
albeit only for "operators of restaurants and cafeterias not located on 
military installations in and around the Washington area" (Pet. p. 6, em- 
phasis supplied). And so, as appellees would have it, Brawner has not 
been hurt enough to complain that she has been the victim of unauthorized 


action and denial of constitutional rights. 


(a) Were the sole injury that Appellant Brawner suffered the 
loss of her particular job in the Naval Gun Factory cafeteria which she 
had held for six and one-half years, it would be injury enough. Peters v. 
Hobby, 349 U.S. 331, teaches as much. Dr. Peters was a professor of 
medicine at Yale University. He was employed as a Special Consultant 
in the United States Public Health Service. His services in that capacity 
comprised four to ten days each year, for which he was compensated at 
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a specified per diem rate for days actually worked. 349 U.S. at 333-334. 
Yet that was held to be a sufficient interest to entitle Dr. Peter's to pro- 
test his debarment from federal employment. And this was so despite 





the absence of the slightest suggestion that his work in his chosen field 
was impaired, for there is no intimation that Dr. Peters’ full-time em- 
ployment by Yale University as professor of medicine was jeopardized 
in the slightest. If a medical consultant's four to ten days employment 
in that capacity in an annual period is sufficient, surely a cook's full- 
time employment is entitled to the protection of the law. 


(b) Appellant Brawner's loss of her job at the Naval Gun 
Factory has caused her a permanent injury from which she can never 
recover regardless of her securing a comparable job elsewhere. She 


had six and one-half year's seniority when she was discharged. Under 





a collective bargaining agreement, among other things, seniority pro- 
tects the older employee from layoff until the employees junior 'to him 
have been furloughed. Without returning to the employment from which 
she was discharged, Appellant Brawner can never regain the six and one- 
half years’ seniority she lost. However comparable any other job may 
be with any other employer, Appellant Brawner must start at that new 
employment with zero seniority. And it hardly needs to be added that 

the "seniority right of the man who toils, indoors or out, ina shop or 

in an office, is a most valuable economic security, of which he may not 
be unlawfully deprived." Elder v. New York Central R.R. Co., 152 

F. 2d 361, 364 (C.A. 6). ! 


(c) But it is not even true that Appellant Brawner has lost 
only her particular job and its perquisites. Her employment opportunities 


generally have been drastically curtailed. Appellees themselves concede 
that Appellant Brawner cannot be employed by "operators of restaurants 
and cafeterias . . . located on military installations in and around the 
Washington area" (Pet. p. 6). The injury is wider and deeper than that. 





As Oliver T. Palmer, business agent of the Appellant Union, testified at 
the arbitration hearing (J. A. 52): | 
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An employee who may be discharged as a 
security risk has not a ghost of a chance of get- 
ting a job in a Government cafeteria, and it is 
very difficult to obtain employment for any em- 
ployee who has that tag on them, in any cafeteria. 
That is a problem, and if they have that tag, it is 
almost impossible to find them another job. 


Appellant Brawner's effective debarment from private employment 


in cafeterias and restaurants operated by private employers on govern- 
mental premises is a serious inroad into her employment opportunities. 
Of the 2,600 employees represented by Appellant Union, 2,000 are em- 
ployed in cafeterias and restaurants located within governmental build- 
ings (J.A. 52). And, as the business agent testified, even private em- 
ployment on nongovernmental premises becomes '"'very difficult to ob- 
tain. . . "(3.A. 52.).7 


(a) Aside from the loss of her job and its perquisites, and 
the drastic impairment of her employment opportunities generally, Ap- 
pellant Brawner's reputation has been besmirched. For most of us 
reputation is a dear thing. Its stigmatization is alone a sufficient injury 
to confer standing and grounds for judicial contest of the validity of the 
action which causes the injury. 


Accordingly, appellees are in no position to distinguish Greene v. 
McElroy upon the ground that Greene was hurt but Brawner was not. Both 
suffered enough, ard it is an almost insulting irrelevancy to ask who suf- 


fered more. 


3. Appellees contend that Appellant Brawner "does not come 
within the protection of any statute affording her a right toa hearing... . 
"Nor does any regulation . . . afford her such right" (Pet. pp. 9-10). 
Appellant Brawner's right to be secure in her private employment against 


z Were it material, a trial would establish that from her discharge on Novem- 
ber 15, 1956 to November 1, 1959, a period of 154 weeks, Appellant Brawner has 
been gainfully employed for about 57 weeks, or about 37 percent of the time, in 
contrast with her full'time employment for six and one-half years before her dis- 
charge. 





q i 


tortious interference exists apart from any statute or regulation affirma- 


tively safeguarding it. It requires a valid statute or regulation to impair, 
not to confer, that right. It is not Appellant Brawner who must look toa 
statute or regulation to safeguard her private employment against depriva- 
tion on security grounds without a hearing; it is the appellees who must 
look to a statute or regulation to abrogate it. And if any such statute or 
regulation there be, Appellant Brawner is content to stand upon no less 

a source of right than the Constitution for her protection. It should also 





be observed, as Greene teaches, that a regulation not authorized by an 
executive order will not suffice as a valid basis for abrogation of the right 
to a hearing. | 


4. Appellees reach the heights of hyperbole when they contend that, 
were they required to accord a hearing to persons in Appellant Brawner's 
position, "there would be imminent risk of irreparable damage to the 





national defense and peril to the country by reason of the possible subver- 
sive acts of undesirable persons who could not be excluded from a base 
pending results of a protracted procedure" (Pet. p. 12). The solution is 
simple. There is nothing to prevent summary denial of access to a place 
of employment within a facility on security grounds pending a hearing into 
the validity of the charges levelled against the employee, with compensa- 
tion to the employee for any loss of earnings sustained by him if the charges 
against him are not substantiated upon a hearing. This eliminates any risk 
to any governmental interest from subversive acts, while at the came time 
preserving the right to a hearing. It is unnecessary to the security of any 
valid governmental interest to jettison the right to a hearing. a it is in- 


dispensable to a free society to preserve it zealously. 


Appellees also claim that it would be inconvenient and ervensive 
to hold hearings (Pet. pp. 11-12). We had not understood that due process 
was to be conferred only if it was cheap and easy. And if it be true that to 





conduct hearings would entail "a tremendous expenditure of time and money” 
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(Pet. p. 12), that expenditure would indeed be "applied to the defense 
of the United States" (Pet. p. 12) within the genuine scope of that term. 
For it takes more than guns to defend the United States. It takes the 


right to a hearing as well. 


Respectfully submitted, 


BERNARD DUNAU 


’ 912 Dupont Circle Building, N. W. 
Washington 6, D.C. 


Attorney for Appellants 
November 1959 , . 
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No. 14,689 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of the governmental appellees, the questions 
presented are: 

1. Whether the Superintendent of the United States Naval 
Gun Factory, an installation owned by the United States and 
operated by the Department of the Navy, had authority to 
regulate or prohibit appellant Brawner’s entrance to the prop- 
erty under his command, and whether such action, if author- 
ized, violated the First and Fifth Amendments of the Con- 
stitution. 

2. Whether, assuming the governmental officers’ action was 
authorized and constitutional, the appellants have failed to 
state a cause of action against said appellees because: (1) this 
is a suit against the United States without its consent; (2) itis 
a suit to compel administrative officers of the United States to 
perform an act contrary to the discretion vested in them by 
statute and regulation; (3) the governmental appellees are im- 
mune from civil liability for acts committed by them in the 
performance of their official duties; and (4) the cafeteria con- 
cessionaire, who employed appellant Brawner, no longer oper- 
ates cafeterias within the Gun Factory. 

3. Whether the appellant Union has standing to sue the 
governmental officers when the Union’s sole connection with 
this action is the interest asserted as a labor representative of 
the appellant Brawner. 

@) 





INDEX 


Counterstatement of questions presented 
Counterstatement of the case 

Statutes and regulations involved 
‘Summary of argument 


Argument 
I. The Government appellees in denying appellant Brawner. 


continued access to the United States Naval Gun Factory, . 
were acting within the scope of their authority, and did not 
by their action violate the First or Fifth Amendment to 
the Constitution 
A. The United States has dominion over its property . 
and has the right to control its use, including in- 
gress and egress 
B. The governmental officer appellees are authorized by, 
statutes and regulations to exclude the appellant. 
from access to the Gun Factory 
C. Section 5 (b) of the Concessionaire Agreement was a 
reasonable and necessary means of carrying out the 
command responsibilities of the United States 
Naval Gun Factory Superintendent 
D. The revocation of appellant’s access to the United. 
States Naval Gun Factory did not violate due 


E. The action of appellees has not abridged any rights. 

secured appellant under the First, Amendment- -- 

II. The appellants have failed to state a cause of action against 
the governmental appellees upon which relief can be 


A. This action constitutes a suit against the United. 
States and cannot be maintained without its con- 


B. Appellants seek to compel administrative officers of 
the United States to perform an act which is con- 
trary to the discretion vested in them by statute 


C. The Government appellees are immune from civik, 
suit for acts committed by them in the SEES 
ance of their official duties 

D. No controversy presently exists in this action justi- 
fying appellant’s requested relief_._...---------- 

III. Appellant has no standing to sue, because its only connection. 
with this action is the asserted interest it once had as labor 
representative of appellant Brawner 


(Tx) 
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Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,689 


CAFETERIA AND RESTAURANT WORKERS Union, Locat 478, 
AFL-CIO, Ev AL., APPELLANTS. 


Vv. 


Neitz H. McEtroy, INDIVIDUALLY, AND AS SECRETARY OF 
DEFENSE, ET AL., APPELLEES. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOk 
THE DISTRIOT OF COLUMBIA 


BRIEF FOR APPELLEES McELROY, GATES, TYREE, AND 
WILLIAMS * 


COUNTERSTATEMENT OF THE CASE 


Appellant Rachel M. Brawner was employed as a cook by 
the appellee M & M Restaurants, Inc., a civilian nongovern- 
mental employer, at a cafeteria located on the premises of the 
Bellevue Annex to the United States Naval Gun Factory, 
Washington, D. C. (J. A. 39). The cafeteria was operated 
by appellee M & M Restaurants, Inc., under a concession con- 
tract with the Board of Governors, United States Naval Gun 
Factory Cafeterias, Washington, D. C. (J. A. 5-6). Under 
the terms of this contract the concessionaire agreed that it 


1M & M Restaurants, Inc., is the fifth appellee in the case. On October 
$0, 1958 in a letter addressed to appellant’s counsel, Mr. Dunau, the law 
firm of Weinberg and Green, attorneys for M & M, which is presently in re- 
organization under Chapter XI of the Bankruptcy Act, indicated that they 
would not enter an appearance or take part in the case. 


(1) 
490783—58——2 
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would not engage or continue to engage personnel who “fail 
to meet the security requirements or other requirements un- 
der the applicable regulations of the activity as determined 
by the Security Officer of the Activity.” (J.A.6). 

The land on which the Bellevue Annex cafeteria is situated 
is owned by the United States. The property was purchased 
by the United States from James C. and Mary A. Dulin by 
deed dated October 27, 1873, recorded in Liber No. 732, folio 
106 of the land records of the District of Columbia (J. A. 105). 
The Bellevue Annex property became a part of the Gun Fac- 
tory, Washington, D. C., and is under the command of the 
Superintendent of the Naval Gun Factory pursuant to General 
Order 227, dated November 25, 1945, signed by the then Sec- 
retary of the Navy (J. A. 108-112). It is, of course, a mat- 
ter of common knowledge that the Naval Gun Factory is en- 
gaged in the development and production of weapons sys- 
tems of a highly classified nature. Access to the Gun Factory 
including its Bellevue Annex is restricted to authorized per- 
sonnel only and is controlled by military guards at all points 
of access? An identification badge is issued by the Security 
Office of the Gun Factory to all persons authorized to enter 
the premises and must be displayed by those seeking entry 
to the facility. : 

Pursuant to statute (5 U.S. C. 22; 10 U. S. C. 5031, 6011) 
the Secretary of the Navy promulgated regulations for the 
control, operation and protection of facilities and activities of 
the United States Navy [Articles of U. S. Navy Regulations 
(1948), 0701, 0704, 0713, 0733, 0734 and 1502 (J. A. 112- 
115)]. Under the authority conferred by the Navy Regula-. 
tions, the Chief of Naval Operations promulgated the U. S. 
Navy Security Manual for Classified Matter, approved by the 
Under Secretary of the Navy on October 19, 1954. Under the 
provisions of the Security Manual the responsibility of officers 
in a command status in matters of entrance to the premises of 


| 34 person who enters a military installation for a purpose prohibited by 
law or regulation or after having been ordered not to re-enter by an officer 
or person in command is subject to a fine not to exceed $500 or imprison- 
ment of not more than six months, or both, 18 U. 8. C. 1382. 
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the facility are set forth (Article 1401-1404, 1409) (J. A. 116— 
119). sige 
_ « When Appellant Brawner commenced working for the con-: ° 
- eessionaire she was issued an identification badge which per- 
- mitted her to enter and leave the confines of the Gun Factory. 
- On November 15, 1956, at the direction of appellee Williams, 
_ the Security Officer of the Gun Factory, appellant Brawner 
was required to relinquish her identification badge because of 
a failure to meet the security requirements of the installation: 
(J. A. 98-99). This action was subsequently ‘upheld by appel-: : 
lee Tyree, Superintendent of the Naval Gun Factory (J. A. 
59-60). As a consequence of the withdrawal of her identifica, 
tion badge, appellant Brawner has not since been permitted 
access to the Bellevue Annex where the cafeteria is located.” 
Shortly thereafter Denver E. McKaye, President of M & M: 
Restaurants, Inc., notified the Business Agent of the Union that. 
his firm would employ appellant Brawner at another location 
where his firm operated a food service establishment, namely,, 
the Skylark Motel, Springfield, Virginia (J. A. 131). Ons 
subsequent date, Mr. Palmer, the union business agent, notified 
Mr. McKaye, that the location of the proffered employment 
was unsatisfactory and therefore refused the offer of alternate 
employment (J. A. 131). ae 
On September 6, 1957, the appellants Brawner and Local 473. 
instituted suit in the United States District Court for the Dis- 
trict of Columbia against Appellees McElroy, individually and 
as Secretary of Defense; Gates individually and as Secretary 
of Navy; Tyree individually and as Superintendent of the 
United States Naval Gun Factory; Williams individually and 
ag Security Officer of the Naval Gun Factory and the conces- 
sionaire M & M Restaurants, Inc., (J. A. 2-17). Appellants’ 


* Appellant Cafeteria and Restaurant Workers Union, Local 473, AFL+ 
CIO hereinafter called the “Union” was the bargaining representative: for. 
the employees of M & M Restaurants, Inc. (J. A. 18-20). The union un- 
successfully attempted to secure the re-employment of Mrs. Brawner by the 
concessionaire at the Bellevue Annex. (J. A. 31-83).: F i. 

* Thereafter, pursuant to the collective bargaining agreement between the 
union and M & M an arbitration hearing was held and on August 6, 1957 the 
arbitration panel majority held that “Rachel Brawner was not 
without a good and sufficient cause * * *.” (J. A771). 
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complaint sought to require the individual defendants to fur- 
nish appellant Brawner with an identification badge authoriz- 

ing her to enter the premises of the Naval Gun Factory; to 
require M & M Restaurants, Inc., to reinstate her with senior- 
ity ; and to recover loss of pay sustained by appellant Brawner 
since November 15, 1956 (J. A. 16-17). 

‘The contract between M & M Restaurants, Inc., and the 
Board of Governors, Naval Gun Factory Cafeterias, pursuant 
to which the concessionaire operated the cafeterias on the prem- 
ises of the Gun Factory, expired on January 31, 1958. The 
contract was not renewed and M & M Restaurants, Inc., no 
longer operates such cafeterias (J. A. 107). Appellants having 
filed a motion for summary judgment (J. A. 103) and appellees 
having filed a motion to dismiss or 2 cross-motion for summary 
judgment (J. A. 103-104), a hearing was held before District 
Judge Curran who, on July 30, 1958, denied plaintiff’s motion 
_ for summary judgment and granted the defendants’ cross-mo- 
-- tion for: summary judgment dismissing the complaint (J. A. 
132). 

STATUTES AND REGULATIONS INVOLVED 


~ The pertinent provisions of Titles 5, 10, and 29 of the United 

States Code, are set forth in the Appendix, infra, pp. 58-59, 
and pertinent Navy Regulations are set forth in Joint Ap- 
pendix, at pp. 112-122. 


SUMMARY OF ARGUMENT 


‘The United States, as the owner of property, has the right 
to determine, particularly in regard to its military and naval 
installations, the measures which must be taken in order to 
insure that such installations’ mission is properly executed and 
in no respect compromised. The United States Naval Gun 
Factory is owned by the United States and is governed by rules 
and regulations of the Department of the Navy, as derived 
from the Constitution and statutory enactments pursuant 
thereto. The Secretary of the Navy has appointed the 
Superintendent, United States Naval Gun Factory, command- 
ing officer with the responsibility of custody and supervision 
of the Gun Factory and the property contained therein. The 
Superintendent has been given concomitant power over the 
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persons and property under his command, including control. of 
ingress and egress to the premises of the installation. 

Pursuant to this lawful authority, conditions and require- 
ments were included in a clause of the Concessionaire Agree- 
ment concluded with M & M Restaurants, Inc. In substance, 
employment and retention of employees by the concessionaire 
was made contingent upon continued compliance with these 
conditions and requirements. Appellant Brawner, as an em- 
ployee of the concessionaire, was subject to these conditions 
and requirements. The Security Officer of the Gun Factory 
determined that her continued presence on the installation 
was an impediment to the proper functioning of the installa- 
tion. Consequently, the permission which authorized her 
access was rescinded, placing her in a position similar to all 
other members of the general public. 

In refusing appellant Brawner continued access to the Naval 
Gun Factory, none of her legal or constitutional rights were 
abridged. The means employed in implementing the decision 
that access was no longer justified, did not deny her the due 
process of law guaranteed by the Fifth Amendment, as there 
was no deprivation of her life, liberty, or property. Nor was 
there a violation of any right guaranteed by the First Amend- 
ment to the Constitution, for there was neither direct nor in- 
direct infringement of the freedoms protected by that Amend- 
ment. Rather than a denial of rights, the decision made, and 
the procedures taken to carry it into effect, was in fact a declara- 
tion by authorized governmental officers that the de minimis 
interest of appellant Brawner in the privilege of securing access 
to the Gun Factory for the purpose of employment by a civilian 
nongovernmental concessionaire, was subordinate to the para- 
mount and overriding right of the United States to maintain 
the unimpaired functioning of this essential naval facility. 

The legal consequences flowing from these considerations 
must result in a finding that appellant Brawner has asserted 
no justiciable claim upon which relief can be granted. Where 
a, governmental officer has acted within the purview of his conr 
stitutionally delegated authority, his actions are then the ac- 
+, tions of the United States in its sovereign capacity, and he can 
_? neither be compelled to perform a discretionary act contrary 
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to his informed judgment nor be held accountable in damages 
_ for the proper performance of his official duties. 

_.« As a practical consequence of the changed circumstances re- 
- -gulting from the expiration of the contract between appellant 
- Brawner’s former employer and the Board of Governors of the 
Naval Gun Factory Cafeterias, no controversy presently exists 
| between the appellants and the governmental appellees, and a 
_ judicial determination of the merits of this case would settle 
no issue raised in appellants’ complaint. 

. Appellant Union has no standing to assert any claim in this 
guit because there was no actionable wrong committed by the 
governmental officers against any interest of the Union by their 
determination that appellant Brawner’s access to the Naval 
‘Gun Factory was no longer warranted in the best interest of the 


establishment. 
{ ARGUMENT 


L. The Governmental Appellees, in denying Appellant Braw- 
‘ ner continued access to the United States Naval Gun Fac- 

tory, were acting within the scope of their authority, and 
- did not by their action violate the First or Fifth Amendments 
* to the Constitution. 

’ Tt is a recognized right at common law that a property owner 
has inherent power to protect his proprietary interest. The 
Constitution of the United States expressly recognizes this 
power by granting to The Congress exclusive authority over the 
property of the United States. Governmental appellees, as 
iduly constituted representatives of the United States, have 
been delegated the authority necessary to protect the vital 
property and security interest of the United States in the Naval 
Gun Factory. Indeed, authority commensurate with the grave 
responsibilities confided in them is essential if these interests 
are to be protected. 

” The record in this case demonstrates not only that this au- 

thority exists, but that it was constitutionally exercised and did 
hot infringe upon any constitutional rights of appellant 
Brawner. __ 


hous 
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A. The, United States has dominion over its property and has the tight 
to control its use, including ingress and egress 


The Naval Gun Factory property is ewned by the United 
States and is controlled by the Department of the Navy un- 
der authority lawfully delegated by The Congress (J. A. 105). 

Article IV, Section 3, Clause 2 of the Constitution, gives 
Congress the power to’control and dispose of the property of 
the United States. “The power over the public land thus en- 
trusted to Congress is without limitations.” United States 
vy. San Francisco, 310 U. S. 16, 29. These legislative and 
proprietary powers derived from the Constitution, confer upon 
Congress the authority to “prohibit absolutely or fix the terms 
on which its property may be used.” Light v. United States, 
220 U.S. 523, 536.° ' 

The federal courts have consistently recognized that the 
public can be entirely excluded from lands of which the United 
States is proprietor’ Because of this absolute power of ex- 
clusion, it follows, a fortiori, that. when access is allowed, it 
may be made contingent upon the observance of conditions 
prescribed by the proprietor. Light v. United States, supra. 

Congress may delegate to the Executive the authority to 
make rules and regulations respecting the conditions under 
which persons will be allowed to enter and use public land. 
Such authorizations are not unlawful delegations of legislative 
power, but amount merely to a conferring of administrative 
functions upon agents. United States v. Grimaud, 220 U.S. 
506. 


® See also United States v. West, 232 F. 2d 694 (C. A..9), where a statute 
effectively revoked tacit consent to the free use of public lands for grazing 
purposes. This gratuitous permission of occupancy and use was held to 
be no more than a license terminable at will, even though valuable im- 
provements had been erected on the land. 

*See Camfleld v. United States, 167 U. 8S. 518; United States v. Midwest 
O Company, 236 U. 8. 459; Utah Power and Light Oo. v. United States, 
243 U. 8. 889; MoKelvey v. United States, 260 U. 8. 358; Alabama v. Tevas, 
SAT U. S. 272; Forbes v. United States, 125 F. 2d 404; King v. Bdward 
Hines Lumber Co., 68 F. Supp. 1019 (D. Oregon). 
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In the instant case, the United States could validly exclude 
all persons from access to the Naval Gun Factory premises. 
Because it chooses to admit some—upon condition—it does not 
follow that control over these persons is thereby lost.. As the 
Court said in Davis v. Massachusetts, 167 U.S. 48, 48: “The 
right to absolutely exclude all right to use, necessarily includes 
the authority to determine under what circumstances such use 
may be availed of, as the greater power contains the lesser.” 

Tangible evidence of measures designed for the safeguarding 
of the Gun Factory and the Government materiel contained 
therein, can be readily seen in the physical security precautions 
taken, such as the building of fences and the posting of guards, 
which effectively bar entry to unauthorized persons. As im- 
portant as these obvious physical measures, are the regulations 
devised to control ingress and egress by requiring possession of 
a, valid identification badge before access to the premises is per- 
mitted. 

| Once a person’s ingress is allowed, continued presence for the 
purpose of carrying on an activity, such as, employment, will 
depend upon the confidence of the Government that the person 
does not constitute an impediment to the proper functioning 
of the installation. In this regard it is important to note that 
access to the Gun Factory premises for such employment is a 
privilege and not a right. “* * * [A] distinction must be 
observed between the regulation of an activity which may be 
engaged in as a matter of right and one carried on by Govern- 
ment sufferance or permission. In the latter case the power 
to exclude altogether generally includes the lesser power to 
condition and may justify a degree of regulation not admissible 
in the former.” Packard v. Banton, 264 U.S. 140, 145. 
_ Forthermore, the privilege of securing entrance to the Gun 
Factory premises for the purpose of employment is subordinate 
to the paramount interest of the Government in maintaining 
the security of the installation, and «# * * concessions to indi- 
viduals for the use of public property or the enjoyment of rights 
peculiar to the sovereign have been consistently construed with 
strictness against the concessionee and in favor of the sover- 
eign.” Osborne v. United States, 145 F. 2d 892, 896, (C. A. 9) 
(Emphasis supplied.) 
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However, the appellants state in their brief that what is 
really involved in this case is not the Government’s right to 
exclude persons from its property on reasonable grounds, but, 
rather “[i]t is the loss of a job and the besmirching of a repu- 
tation which are at stake.” (Br. 51) Appellants then go on 
to cite many cases, implying that they, in effect, are authority 
for the position that although the United States owns the Gun 
Factory premises, and controls access thereto, it cannot revoke 
an identification badge necessary for such controlled access. 

In the cases relied on by appellants, the complaining parties 
were not contending that they had a constitutional right of 
access to Government premises as appellant Brawner is claim- 
ing in the instant case. They were contending that they had a 
right to governmental employment without regard to the inci- 
dental question of whether they had a right of access to the 
buildings where they were employed. If access to buildings was 
necessary for the enjoyment of their constitutional rights, this 
very fact distinguishes those cases from the present one, for the 
Naval Gun Factory, which is a Government reservation from 
which all persons are excluded except those with express au- 
thorization to enter in the form of an identification badge, can- 
not be compared to buildings generally open to the public as 
a matter of course. 

Not only is this comparison fallacious, but appellants persist 
(Br. 52) with what they claim are two analogous factual situa- 
tions. The cases cited, however, are readily distinguishable. 
Tucker v. Texas, 326 U.S. 517, involved a village owned by the 
Federal Government and open to all; and the case of M arsh V. 
Alabama, 326 U. S. 501, is cited for the statement that “[o]wn- 
ership does not always mean absolute dominion.” (at p. 520.) 
But the Court had qualified this statement when it said 
that “[t]he more an owner, for his advantage, opens up his 
property [2 company town] for use by the public in general, 
the more do his rights become circumscribed by the statutory 
and constitutional rights of those who use it.” (at pp. 505-506.) 
(Emphasis added.) 

The Constitution, Article I, Section 8, Clause 17, is explicit 
in its grant of authority to The Congress to exercise exclusive 
legislation over military and naval installations. Clause 18 

490733—58——3 ; 
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grants the authority to make all laws necessary and proper 
for executing these powers. Congress has delegated this pow- 
er to the Executive. The Secretary of the Navy by statute 
is given charge and oversight of all property within his custody 
andcontrol. (10U.S.C. 5031.) 
"Any property owner has the right to employ reasonable 
means to secure and protect his property interest. Heads of 
overnment departments, or their duly authorized representa- 
tives, have this same inherent power to take legal action con- 
sidered necessary for the protection of Government property 
under their jurisdiction and control. This is imperative if 
they are to carry out the functions confided in them. The 
power of a military commandant is of this nature. As stated 
in 26 Op. Atty. Gen. 91, 92-93 (1906) : 
| “The power of a military commandant over a reserva- 
tion is necessarily extensive and practically exclusive, 
forbidding entrance and controlling residence as the 
public interest may demand. The police power of the 
Government over lands set apart for its purposes, 
wherever situated, is essentially untrammeled. The 
extent to which the Government may go in the exer- 
cise of this power is measured by the exigencies of the 
particular case. (Camfield v. United States, 167 U.S. 
518, 525-526). It is ‘an uncontrovertible principle 
that the Government of the United States may, by 
means of physical force exercised through its official 
agents, execute on every foot of American soil the pow- 
ers and functions that belong to it.’ (Ez parte Siebold, 
100 U. S. 371, 395; In re Neagle, 135 U. S. 1; In re 
Debs, 158 U. S. 564; and see Ohio v. Thomas, 178 U.S. 
276). The military control up to the limit of the mili- 
tary necessities would be paramount we Ne tet 


* Barlier, the Attorney General, in expressing his legal opinion as to the 
‘power of the Commandant of West Point to exclude civilians—who might 
constitute a threat to the discipline of the cadets or who might impede the 
performance of the duties assigned to them or to their officers in charge— 
‘from using post office and hotel facilities at the academy, stated that sub- 
“ject to the paramount interest of command, these civilians, although en- 
“titled to all the rights of citizens “except so far as those rights are neces- 
| sarily modified by the military purposes for which the territory is held by 
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Congress has provided punitive sanctions for violations of 
regulations promulgated pursuant to this valid command au- 
thority. Title 18 of the United States Code provides: 

“Section 1382. Entering mihtary, naval, or Coast Guard 

property 

“Whoever, within the jurisdiction of the United 
States, goes upon any military, naval, or Coast Guard 
reservation, post, fort, arsenal, yard, station, or installa- 
tion, for any purpose prohibited by law or lawful regu- 
lation; or 

“Whoever reenters or is found within any such reser- 
vation, post, fort, arsenal, yard, station, or installation, 
after having been removed therefrom or ordered not to 
reenter by any officer or person in command or charge 
thereof— 

“Shall be fined not more than $500 or imprisoned not 
more than six months, or both. June 25, 1948, c. 645, 
62 Stat. 765.” 


It is clear that the Superintendent, United States Naval Gun 
Factory, has unimpeachable authority to protect the vital 


property and security interests of the United States intrusted 
to his care. 


B. The governmental officer appellees are authorized by statutes and 
regulations to exclude the appellant from access to the gun factory 


Pursuant to 10 U.S. C. 6011 the then Secretary of the Navy 
issued with the approval of the President the United: States 
Navy Regulations of 1948, pertinent parts of which, with 
amendments, are printed in the Joint Appendix at pages 112, 
113 and 114, and in Appendix I to this brief at page 43. Sec- 
tion 0701 of these regulations provides that the responsibility 
of the commanding officer for his command is absolute and 
that his authority is commensurate with his responsibility sub- 


the United States, and by the exigencies of the public service” had no right 
to enter the academy grounds except with the Commandant’s permission. 
The Attorney General stated that if the Commandant’s regulations were 
disobeyed, all action, including force, could and should be resorted to in 
order to protect the “interests of the establishment.” 3 Op. Atty. Gen. 268, 
270-272 (1887). 
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ject to the limitations prescribed by law and regulation (em- 
phasis added). This section also authorizes, subject to law or 
regulation, the delegation of duties to subordinates for the 
execution of details (J. A. 112). 
_ Appellee Tyree, as Superintendent of the Gun Factory at 
the times material to this appeal, was vested with the author- 
ity, powers and duties of these regulations as 4 “commanding 
officer.” The Navy Department’s General Order No. 227, of 
‘November 28, 1945, in part, provides in paragraph 2 (2) that 
‘the U. S. Naval Gun Factory, Washington, D. C., shall be 
under the immediate command of an officer designated “Super- 
-intendent, U.S. Naval Gun Factory” (J. A. 108). 

The Navy Regulations of 1948, as amended, authorize and 
require the Superintendent of the Gun Factory to control ac- 
cess to the Gun Factory by such persons as appellant Brawner, 
who, as an employee of a concessionaire at the Gun Factory, 
clearly comes within the scope of Sec. 0734 (J. A. 114, 115) 
which provides: 

“Tn general, dealers or tradesmen or their agents shall 
not be admitted within a command, except as authorized 
by the commanding officer: 

(1) To conduct public business. 

(2) To transact specific private business with indi- 
viduals at the request of the latter. 

(3) To furnish services and supplies which are neces- 
sary and are not otherwise, or are insufficiently available 
to the personnel of the command.” (Emphasis added). 


This regulation, in general terms, prohibits the admission 
of persons in the class of appellant Brawner except for cer- 
tain stated purposes and only when authorized by the com- 
manding officer. This constitutes full authority for denying 
appellant Brawner access to the Gun Factory unless the Su- 
perintendent considers her admission to the Gun Factory as 
necessary or desirable for one of the permitted purposes. 

The Superintendent of the Gun Factory had additional au- 
thority to deny appellant Brawner access to the Gun Factory 
as she was a “visitor” there within the meaning of applicable 
regulations. The United States Navy Security Manual for 
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Classified Matter, also known as OPNAV INSTRUCTION 
5510.1A, promulgated October 2, 1954 by the Chief of Naval 
Operations, provides in Article 1401.2 (J. A. 116): 


“Officers in a command status shall be responsible 
for the security control of visitors within the limits of 
their jurisdiction. They shall promulgate such addi- 
tional directives as are necessary for the control of 
visitors within their respective commands.” 


The above article authorized the commanding officer of the 
Gun Factory to establish categories of visitors to his facility. 
One such category of visitor may well have included persons 
in the class of Brawner as “sponsored employees,” a term 
urged by appellants (Br. 35). 

Article 1402.2 (J. A. 116) provides: 

“A visitor to a naval shore establishment is any per- 
son who is not attached to or employed by the com- 
mand or staff using that station as headquarters.” 


The above article manifestly defines the status of all per- 
sons admitted to the Gun Factory as “visitors” unless they are 
attached thereto by competent orders or employed by the 
command or staff of the facility. Such a concept is logical 
and reasonable. Obviously such a facility as a Gun Factory 
must require many services from persons who are not attached 
to or employed by the installation. Drivers delivering sup- 
plies of fabricating materials, milkmen, laundrymen, refuse 
removers, household employees of persons living on the post 
and private contractors or concessionaires and their employees 
are only a few of the classes of persons who must be considered 
visitors in the Gun Factory. The frequency of the visits, 
their duration or the period of time over which visits are made 
cannot alter the fact that these persons are “visitors.” Would 
appellants contend that a trash remover who visited the fa- 
cility periodically for twenty years have any greater right of 
access to the post than another trash remover who had visited 
the establishment only once? 

Under the heading of “Visit Clearances,” Article 1404 (J. A. 
117) directs that the commanding officer concerned is respon- 
sible for the decisions and conditions under which persons who 
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will not have access to classified matter are permitted to visit 
‘a navy installation. This article also requires that even if the 
visitor will not have access to classified matter, if the visitor is 
the representative of a foreign government or military service 
or is a foreign national, he must be accompanied by a compe- 
tent escort, except when general visiting is in progress.* 
This regulation vested the commanding officer of the Gun 
Factory with full authority to permit or deny access to Appel- 
‘Jant Brawner. As she is presumably a United States citizen 
and was permitted to visit the Gun Factory regularly but was 
not authorized to have access to classified matter, (J. A. 99), the 
' regulation did not require her to be escorted. 
From reading Articles 1403 through 1411 (App. 45-47) it 
‘seems clear that Article 1411, relied upon by appellants as 
‘requiring Brawner to be escorted when in a visitor status 
(Br. 36) was intended to apply only to visitors permitted access 
to classified matter which Brawner was not. (J. A. 99) 

The force of the reasoning that Brawner was a “visitor” at 
the discretion of the commanding officer of the Gun Factory 
_ is demonstrated by the language of a subsequent manual. 

THE DEPARTMENT OF THE NAVY SECURITY MAN- 
UAL FOR CLASSIFIED INFORMATION, OPNAV IN- 
STRUCTION 5510.1B, superseded the above manual® on 
March 10, 1958. (App. 48) The chapter entitled “Visitor Con- 
trol,” under the heading “General,” in Article 1402 defines a 
visitor to a naval shore establishment in the same language as 
_ the preceeding manual, i. e. any person who is not attached to 
or employed by the command or staff using that station as 
headquarters. (J. A. 116 and App. 49) Article 1403 (App. 49) 
_ defines the categories of visitors and Article 1404 (App. 50) 
- entitled the “Responsibilities of the Command Being Visited 
(App. 48) provides in pertinent part: 

“The commanding officer of the activity being visited 

has full discretion as to whether or not the visit shall be 

permitted.” (Emphasis added) 


* Article 1408 (J. A. 116) describes the categories and subcategories of 


visitors. 
*The United States Navy Security Manual for Classified Matter, OPNAV 


| INSTRUCTION 5510-1A, dated October 2, 1954. 





15 


The above article patently confers full authority upon the 
Superintendent of the Gun Factory to deny access to the Appel- 
lant Brawner. 

The authority of the governmental appellees to exclude the 
Appellant Brawner from the Gun Factory is also clearly set 
forth in the United States Navy Physical Security Manual 
dated April 14, 1956, also known as OPNAV INSTRUCTION 
5510.45, issued by the Chief of Naval Operations. (App. 52). 
Pursuant to the Navy Regulations of 1948 this manual pre- 
scribes the function of “The Commanding Officer” in Article 
0154 (App. 53) as follows: 


“The Commanding Officer is responsible for the secu- 
rity of all property and installations within his com- 
mand. He prescribes the security measures to be 
adopted, and coordinates when necessary the measures 
adopted by subordinates, but he alone remains respon- 
sible for the overall security of his command.” 

The functions of the “Security Officer,” a duty performed 
by the Appellee Williams, are prescribed in Article 0156 (App- 
53) in the following terms: 

‘Normally the Commanding Officer delegates most of 
the administrative and operational aspects of security 
to a subordinate, who is referred to in this manual as 


the Security Officer. The functions of this officer in- - : 


clude planning, supervision, inspection, coordination, 
and submission of recommendations with respect to: ; 
“a Physical Security 
“(1) Internal security 
“(2) External security 
“(3) Physical protection 
“(4) Guard ceilings 
“hb. ® @ #9) 
The specific duties of the Security Officer are set forth in 
Article 0156.3 (App. 54), which in pertinent part states: 
“The planning, supervision and coordination of mat- 
ters relating to the security of the command includes: 
“A Internal Security matters: 
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“(1) Safeguarding from espionage and sabotage and 
the unauthorized disclosure of classified matter. 

“(2) Safeguarding from any incident which might 
jeopardize the normal activity of the command such as 
theft, robbery, riot, lawlessness, etc. 

“(3) * * *” (Emphasis added) 

Jt appears obvious that the Appellee Tyree, as Superin- 
tendent and commanding officer of the Gun Factory, and ap- 
pellee Williams, as the Security Officer, had the authority and 
duty to prevent appellant Brawner access to the Gun Factory 
when they considered her presence in the Gun Factory a 
factor which might jeopardize the normal activity of the 
command. 

It is conceded by appellants that appellant Brawner is prop- 
erly identified as being in a class of “contractors employees” 
(Br. 37). Appellants’ argument to the effect that she was not 
also classed as a “visitor” is negated by simple logic and by the 
United States Navy Physical Security Manual (supra) which, 
under the heading of “vISrTOR IDENTIFICATION AND CONTROL 
system,” Article 0542, discusses minimum security procedures 
for contractors’ employees (App. 56), which in pertinent part 
provides: . 
! “, Employees performing work at regular or irregu- 

lar intervals and for a short working period within a 
security area should be handled by the same procedure 
adopted for the control of visitors. 

“ce Employees performing continuous service for the 
activity within a security area should be handled by 
the same procedure adopted for regular activity per- 
sonnel.” 

A further guide to the application of the foregoing regula- 
tions is found in Navy Civilian Personnel Instructions promul- 
gated September 6, 1957, which, in Article 3-8, entitled Food 
Services, paragraph (f) provides: 
| “The services operated by concessionaires are classed 

_ ag private enterprises; they acquire none of the status 
of & government instrumentality and their employees 
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have the same legal status as do employees of any pri- 
vate employer.” (Emphasis added) 


Appellants have wandered far afield in an effort to show 
that the regulations controlling visitors at a Navy establish- 
ment do not apply to the Appellant Brawner. They go to 
great length (Br. 37-42) to show that Chapter 15 of the 
United States Navy Manual for Classified Matter (supra) does 
not apply to Brawner. This chapter is titled “Personnel 
Security Investigations and Clearances for Access to Classified 
Matter” (Emphasis added). (Br. 37). We agree that this 
chapter has no bearing on the procedures applicable to appel- 
lant Brawner, as she was not an applicant for access to classified 
matter, neither was she authorized access to classified matter 
(J. A. 99). The regulations and cases cited by appellants in 
this part of their argument are therefore inapplicable. 

There is, then, a strong chain of authority in the govern- 
mental appellees to control access to the Gun Factory by “any 
person who is not attached to or employed by the command 
or staff using that station as headquarters.” This authority 
is the same whether the applicant for admission is a daily 
visitor or a private contractor’s employee or both. This au- 
thority flows not only from the rights and powers conferred 
upon the United States by the Constitution and statutes to 
own and control property, but also from the statutes and 
regulations having the force of law” for the government of 
the Navy and its property.” 

The Congress has clearly recognized the existence of this 
authority and power, not only in 18 U.S. C. 1382 which makes 
entry upon any naval station (emphasis added) in violation 
of law or lawful regulation, a criminal offense but also in the 
Internal Security Act of 1950, 50 U. S. C. 797, which provides 
in Section 21: 


¥ Standard Oil Co. v. Johnson, 316 U. S. 481, 484 and cases cited therein. 
2he Administrative Procedure Act, does not require the publication of 
the Navy Regulations or regulations issued thereunder in the Federal Reg- 
ister. Such regulations relate solely to the internal management of an 
agency within the meaning of 5 U. S. C. 1002 or are included in the specific 
exception of naval affairs functions of the United States in 5 U. 8S. C. 1008. 


490733—5&8——_4 
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“(a) Whoever willfully shall violate any such regu- 
lation or order as, pursuant to lawful authority, shall be 
or has been promulgated or approved by the Secretary 
of Defense, or by any military commander designated 
by the Secretary of Defense, * * * for the protection 
or security of * * * naval * * * bases, forts, posts, 
laboratories, stations, * * * or other property or places 
subject to the jurisdiction, administration, or in the cus- 
tody of the Department of Defense, any Department or 
agency of which said Department consists, or any of- 
ficer or employee of said Department or agency, * sind 
relating to * * *, or the ingress thereto or egress Or re- 
moval of persons therefrom, or otherwise providing for 
safeguarding the same against destruction, loss, or in- 
jury by accident or by enemy action, sabotage or other 
subversive actions, shall be guilty of a misdemeanor 
* **” (Emphasis added) 


| The Secretary of Defense promulgated, on August 20, 1954, 
Department of Defense Directive No. 5200.8. (J. A. 119-122), 
designating commanding officers of all naval ships, stations, 


activities, and installations as authorized to promulgate regula- 
tions for the protection or security of military property or 
‘places subject to their jurisdiction, administration, or in their 
‘custody as contemplated by Section 21 of the Internal Security 
Act of 1950, supra. 

It is submitted that the governmental appellees were author- 
ized to deny Appellant Brawner access to the Gun Factory. 


C. Section 5 (b) of the concessionaire agreement was 2 reasonable and 
necessary means of carrying out the command responsibilities of the 
United States Naval Gun Factory Superintendent. 


Appellants alleged below that the district court had juris- 
‘diction over the subject matter of this action under 62 Stat. 
931, 28 U. S. C. 1337, as a civil action arising under the Na- 
tional Labor Relations Act (49 Stat. 449, as amended, 61 
‘Stat. 136, 29 U. S. C. 151), an Act of Congress regulating 
commerce. 
| Title 28 U. S. C. 1337 confers original jurisdiction in the 
| district courts “of any civil action or proceeding arising under 
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any Act of Congress regulating commerce or protecting trade 
and commerce against restraints and monopolies.” Appellants 
claimed that this suit was a civil action arising under the Na- 
tional Labor Relations Act (49 Stat. 449, as amended, 61 Stat. 
136, 29 U. S. C. 151) and that therefore the district court had 
original jurisdiction. 

But 29 U. S. C. 151 is merely a declaration of policy and 
contemplates an employer-employee relation and a collective 
bargaining situation. Appellant Brawner has never been an 
employee of the four governmental appellees and certainly 
the governmental appellees have never been “employers” as 
contemplated by 29 U.S.C. 151. Indeed, no argument could 
possibly be made that the governmental appellees are “em- 
ployers” within the meaning of this section, for 29 U. S. C. 
152 states that the term “employer” shall “not include the 
United States or any wholly owned Government corporation.” 
Clearly the district court did not have jurisdiction over this 
suit by virtue of 28 U. S. C. 1337, because the action between 
appellants and the governmental appellees does not fall within 
29 U.S.C. 151. 

Appellants also urged in the district court below that the 
court had jurisdiction of the action under Section 301 (a). 
Title III, Labor Management Relations Act, 1947 (61 Stat. 
156, 29 U. S. C. 185), as a suit for violation of a contract be- 
tween an employer and a labor organization representing em- 
ployees in an industry affecting commerce. Title 29, Section 
185 (a) of the United States Code states as follows: 


“Suits for violation of contracts between an employer 
and a labor organization representing employees in an 
industry affecting commerce as defined in this chapter, 
or between any such labor organizations, may be 
brought in any district court of the United States hav- 
ing jurisdiction of the parties, without respect to the 
amount in controversy or without regard to the citizen- 
ship of the parties.” 


From a reading of this section it can be readily seen that 
it contemplates suits for violation of contracts between an em- 
ployer and a labor organization representing employees. 
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Moreover, 29 U. S. C. 152 defines “employer”, as used in the 
Act, as “any person acting as an agent of an employer, di- 
rectly or indirectly, but shall not include the United States or 
any wholly owned government corporation * ba 

This section contemplates rather a suit arising out of & 
breach of a collective bargaining agreement. The Court of 
Appeals for the Ninth Circuit commented on this section in 
Schatte v. International Alliance, 182 F. 2d 158, 164, cert. 
denied, 340 U. 8.827, as follows: 


“But the wording of the section and its place in the 
Taft-Hartley Act demonstrates that the section was 
designed to protect interstate and foreign commerce by 
creating a new substantive liability, actionable in the 
federal courts, for the breach of a collective bargaining 
contract in an industry affecting interstate or foreign 
commerce.” 

And the Court of Appeals for the Second Circuit commented 
on the same section in Rock Drilling, Blasting, Etc. v. Mason 
& Hanger Co., 217 F. 2d 687, 692, cert. denied, 349 U.S. 915, 
as follows: 


“The expansion of jurisdiction and the creation of the 
substantive right to maintain particular suits, which we 
find in Section 301 (2a), are strictly limited to those for 
violation of contracts, such, for example, as the collective 
bargaining contract negotiated here between the Inter- 
national and the defendant.” 


Thus, it is apparent that before a labor organization can 
' avail itself of this section, there must be a contract between the 
' union and the employer. There has never been such a contract 
"between the appellant Union and governmental appellees and, 
_ therefore, there could never have been a violation of a contract. 
- Consequently, the district court did not have jurisdiction over 
- the subject matter of this action under 29 U.S.C. 185. 

Governmental appellees submit that because the National 
' Labor Relations Act has no application to this action, appel- 
" Jants reference in their brief to Section 5 (b) of the Conces- 
 sionaire Agreement as being in violation of the Act is com- 
pletely misplaced. Notwithstanding this, appellants treat with 
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the Concessionaire Agreement at some length in their brief 
(Br. 30-32). Their claimed purpose is to show that the govern- 
mental appellees were without authority for the action taken in 
this case. But as set forth earlier in appellees’ brief, govern- 
mental appellees do not rely upon the Concessionaire Agree- 
ment as authority for the action taken, for it is only a manifes- 
tation of that authority lawfully exercised. 

Appellants refer to numerous Supreme Court decisions for 
the proposition that Section 5 (b) of the Concessionaire Agree- 
ment is an attempt by the governmental appellees to interfere 
with the collective bargaining process in contravention of the 
National Labor Relations Act. The cases cited only serve to 
substantiate the position of governmental appellees. These 
cases involved disputes between employers and authorized 
union representatives of employees. Attempts by the employer 
to set “conditions of employment” in violation of Section 9 (a) 
of the National Labor Relations Act were proscribed because 
they amounted to an unfair labor practice. In Virginia Ry. v. 
Federation, 300 U. S. 515, an employer’s contract of employ- 
ment with individual employees was held invalid because the 
employer intended to use it to prevent collective bargaining. 
As the Supreme Court later said in National Labor Relations 
Board v. Jones & Laughlin, 301 U.S. 1; referring to the in- 
junctive action against the company in Virginia Ry. v. Federa- 
tion, supra: 


“(T]he injunction against the Company’s entering 
into any contract. concerning rules, rates of pay and 
working conditions except with a chosen representa- 
tive was ‘designed only to prevent collective bargaining 
with anyone purporting to represent employees’ other 
than the representative they had selected.” 


It must be admitted, in the abstract, that a certified union 
is the exclusive collective bargaining agent of the employees 
it represents, and that an attempt to interfere with this status 
is illegal, rendering any contracts consummated with this in- 
tent nugatory; but it is another matter to argue that Section 
5 (b) of the Concessionaire Agreement is in the nature of the 
type of contract provision rendered invalid by the Supreme 
Court in the cases cited by appellants. The governmental 
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appellees, rather than attempting to interfere with a collective 
bargaining process, were here only implementing the authority 
lawfully vested in them; authority consonant with the grave 
responsibilities intrusted to them.” 


D. The refusal to permit Appellant Brawner access to the United States 
Naval Gun Factory did not deny her due process of law 


_ Appellant Brawner claims (Br. 43) that the action taken 
by the Governmental appellees in refusing to allow her con- 
tinued access to the Naval Gun Factory constitutes a depri- 
vation of due process of law as guaranteed by the Fifth 
Amendment. Appellant’s argument appears to rest on the 
assumption that because she once was allowed access to the 
Gun Factory she has acquired a legally protected property 
right * or “status” which cannot be taken from her without 
full adversary proceedings, attended with most of the safe- 
guards known to the criminal law. This is similar to the 
contention raised by the appellant in Greene v. McElroy,— 
U.S. App D. C. —, 254 F. 2d 944, Writ of Certiorari granted, 
No. 180, October Term, 1958, which this Court found without 
merit: 


“We think this ignores the necessities of the Govern- 
ment, and the public interest in maintaining the secu- 
rity of the Nation. As we have indicated, we find no 
basis for it in the law.” (p. 952) 


‘All that she had in effect and in substance was a revocable 
license, or privilege, issued under authority of the President 
and executed through the Superintendent of the Gun Factory 
on the condition that she meet the requirements for admit- 


2 The National Labor Relations Board has been particularly solicitous 
of employers who comply with security requirements of governmental 
officials charged with this duty. In Reeves-Ely Laboratories, Inc, 76 
N. L. R. B. 728 (1948), the Board refused reinstatement to a discharged 
worker after the War Department had refused him access to classified 
defense information. 

The same can be said of the decisions of labor arbitrators as reflected 
in the case of Bell Aircraft Corporation and United Automobile Workers, 
16 Lab. Arb. Rep. 234 (1951). 

' 3 Qpviously the denial of access to the installation cannot be said to be 
'a deprivation of life or liberty, Batley v. Richardson, 86 App. D. ©. 248, 
259, 182 F. 2d 46, 57, affirmed by an equally divided court, 341 U. 8. 918. 
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tance to the installation as determined by the Security Officer. 
This condition was made part of the concessionaire contract 
entered into between appellant Brawner’s employer and the 
Board of Governors of the Gun Factory cafeterias as agents 
of the Superintendent. 

Such a contract provision, reserving to the Superintendent, or 
his duly authorized representative, the right to exclude any per- 
son from the installation in the interest of national security is 
a sound and necessary power of exclusion incident to the power 
of the executive department to protect and secure property 
under its control. See United States v. Giarraputo, 140 F. 
Supp. 831 (E. D.N. Y.). 

Moreover, it is well settled that she could not have been 
granted any greater interest than a revocable license without 
express authority from Congress. Actually the only interest 
which appellant acquired or could acquire was an expectation 
that as long as she was permitted access to the naval installa- 
tion she would be able to pursue her employment with the 
concessionaire. This revocable license or privilege was not em~- 
bodied in any firm agreement giving appellant Brawner an en- 
during contract right. Indeed it must have been apparent to 
appellant that her continued access to the base was condi- 
tional upon the continuation of the Government contract with 
her employer (which condition is no longer satisfied) and 
which might terminate whenever the Government decided to 
end its contract with M & M. 

Since the most that appellant Brawner could have ac- 
quired was a conditional license or privilege and not a property 
right, there was no requirement that she be afforded a hearing 
when permission for her to come on the property was revoked. 
Supporting this view is Knauf v. Shaughnessy, 338 U. S. 537, 
in which the United States was upheld in excluding an alien 
without a hearing solely upon a finding by the Attorney Gen- 
eral that her admission would be prejudicial to the best inter- 
ests of the United States. The essence of the Court’s reasoning 
was that “we are dealing here with a matter of privilege. Peti- 
tioner has no vested right of entry * * *” 338 U.S. at 544 
(Emphasis in original). See also Osborne v. United States, 
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supra, 145 F. 2d 892 (C. A. 9); Light v. United States, supra, 
220 U.S. 523. 

‘A number of state court decisions have held in license cases 
that privileges may be withdrawn without a hearing. For ex- 
ample, in Nulter v. State Road Commission, 119 W. Va. 312, 
317, 193 S. E. 549, 552 (1937), the court said: 


“The operation of a motor vehicle on the public high- 
ways is not a natural right, nor is license to do so a con- 
tract, or property right, in a constitutional sense. It is 
merely a conditional privilege which may be suspended 
orrevoked * * * even without notice or an opportunity 
to be heard.” 

Additionally, it is appropriate, at this juncture, to point out 
that appellant Brawner executed a security questionnaire en- 
titled “Application to Security Officer for Pass” (J. A. 101) 
when she applied for the first time to be admitted to the prem- 
ises of the Gun Factory. The executed form reflects that (1) 
she gave the military police authority to search her person 
whenever deemed necessary, and (2) she agreed to obey U.S. 
Naval Gun Factory Regulations. From this, as well as the 
long practice of displaying her identification badge before being 
permitted on the premises, it can reasonably be implied that 
she not only had notice of the security conditions of access to 
the installation but consented thereto. 

Furthermore, even if appellant suffered minor adverse effects. 
by reason of the action taken by the governmental appellees, 
such effects are not legally remediable injury. Bailey v. Rich- 
ardson, supra; Spaulding v. Villas, 161 U. S. 483; Larson v. 
Domestic and Foreign Corp., 337 U. S. 682; Harisiades v. 
Shaughnessy, 342 U.S. 580; Gregoire v. Biddle, 177 F. 2d 579 
(C. A. 2) cert. denied, 339 U.S. 949; Jones v. Kennedy, 73 U.S. 
App. D. C. 292, 121 F. 2d 40 cert. denied, 314 U. S. 665; Dodez 
v. Weygandt, 173 F. 2d 965 (C. A. 6). 

- Appellant Brawner, however, argues that her legal interests 
were violated in that she was denied (1) the right to work (Br. 
48); and (2) the right to be free from defamation. (Br. 50). 

' With respect to the first claimed interest, appellant’s reliance 
on such cases as Truaz v. Raich, 239 U. S. 33, and Parker v. 
Lester, 227 F. 2d 708 (C. A. 9) is obviously misplaced as this 
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is not’a case’ “where discriminatory governmental action was 
taken against a class:(there, aliens) in such terms as to affect 
“the conduet of ordinary private enterprise’” or “to deny ‘the 
right to work for'a living:in the common occupations of the 
community”” Greene v. McElroy, supra, —, U.S: App. D. C. 
——, —, 254 F. 2d 944, 950, writ of certiorari granted, No: 180 
- October Term 1958. . All that appellant was prevented from 
doing by the: action of appellees was-from working’ on the 
premise of the military base, for no restriction prevented her 
from seeking employment at any other place of business. . In 
fact, her employer offered to transfer her place of employment 
to another restaurant which it operated and where there would 
have-been no question of access to a military base, supra p. 3. 
For reasons of her own, she apparently felt she had an absolute 
right to access to the Gun Factory and refused the transfer 
to another locus of-employment and continued to maintain 
her claim that she had a right of entrance to the installation 
in spite of the determination by the military authorities that 
her presence on the base was not in the best interest of the 
United States. . 

Admittedly, an individual has an interest in freedom from 
defamation and in certain circumstances this may become a 
legal right, which is protected against invasion by the Govern- 
ment, Joint Anti-Fascist Committee v. McGrath, 341 U. S. 123. 
Of course, in the present situation there was no defamation by 
the procedure adopted but merely the exercise of the Execu- 
tive’s right and responsibility to restrict access to a military 
installation. Any stigma which may have attached to appel- 
lant resulted from her own actions in making public the circum- 
stances under which her identification badge was returned. 
The only people who were advised of the action taken, other 
than those responsible for the protection of the installation, 
were appellant Brawner and her immediate supervisor who was 
requested to pick up the badge. 

_ Appellant Brawner further contends that she was denied 

notice and an opportunity to know and meet the evidence upon 

which the security determination was made, in contravention 

of the due process clause of the Constitution. This of course 
490783 —58——5 
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presumes that she was being divested of personal or property 
‘rights,”. for due process does not prevent the Government 
from denying a privilege without a hearing, for as this Court 
said in Bailey v. Richardson, supra, 182. F.. 2d at.58, “Due 
process of law is not applicable unless one is being deprived of 
something to which he has a right.” As we have shown, per- 
mmission to come on & military installation ‘can never result 
in the granting of a right and therefore appellant’s claim ofa 
denial of due process must fall. 

The case of Von Knorr v. Miles, 60 F. Supp. 962, (D. C. 
Mass.), vacated sub nom Von Knorr v. Griswold,.156 F. 2d 
287 (C. A. 1) bears a striking similarity to the present case and 
the reasoning of that case is persuasive. There the plaintiff 
sought an injunction restraining the defendant Military Com- 
mander from interfering with his employment by Cities Serv- 
ice Oil Company by declaring invalid defendant’s order to the 
company directing it to remove plaintiff from employment on 
and access to work under War and Navy Department con- 
tracts, or anything pertaining to such work. This order was 
subsequently limited to employment on classified military con- 
tracts. The District Court dismissed the complaint, holding 
that the Government was under no obligation to make “just 
compensation” to Von Knorr within the meaning of the Fifth 
Amendment or to accord Von Knorr precedural due process in 
determining whether or not he should be removed: 


: “Notice, hearing, counsel and the like are admittedly 
! usually appropriate criteria of due process of law. But 
these guarantees have significance only if in the end 
the Government’s right to act turns on an official find- 
ing that certain facts exist. Compare Morgan v. 
United States, 304 U. S. 1, * * * Where in rare cases 
such as orders excluding persons from defense plants in 
wartime, the Government’s right to act is absolute and 
not dependent upon the facts concerning, or the merits 
of, any particular case, the formalities of a notice, hear- 
ing and counsel are not requisite. Compare United 
States v. JuToy, 198 U.S. 253, 268. * * * No matter 
what evidence might be offered by counsel for the gov- 
ernment or counsel for the individual, the Govern- 





ment would remain legally free to disregard the testi- 
mony and rely upon its uncorroborated suspicions. 
Since in this highly exceptional case, because of its vital 
interest in war materials and war secrets during war 
time the government’s exclusionary powers are com- 
plete, it can refuse admittance to defense plants with- 
out giving an explanation, without listening to a pro- 
test and without the semblance of a trial.” (60 F. Supp. 
at 971.) 


On appeal the Court of Appeals construed the defendant’s 
direction to the employer to be merely a recommendation and 
therefore remanded with instructions to dismiss for lack of 
jurisdiction. However, the Court stated that if Judge Wyzan- 
ski’s construction of the letter was correct “we would agree with 
the district court that the order, so regarded, violated no con- 
stitutional right of the plaintiff.” (156 F. 2d at 292). 

The critical international situation, coupled with the vital 
importance of the Gun Factory to our national defense, makes 
the decision particularly persuasive here, for courts have gen- 
erally held that war powers are not limited to times of armed 
conflict, but may be utilized in preparing for war or in deal- 
ing with problems created by war, Ashwander v. Tennessee 
Valley Authority, 297 U. S. 288, 327-328. 

As this court stated in Greene v. McElroy, supra, 254 F. 2d 
at 951, in quoting with approval, Judge Wyzanski’s opinion in 
Von Knorr v. Miles, supra, 60 F. Supp. at 970, there are two 
interests in competition which must be considered and recon- 
ciled, the private individual’s concern in continuing to work 
in her field of employment in a specific locus, 2. e., the U. S. 
Naval Gun Factory, and the Government’s concern to protect 
and maintain its security and existence asa nation. The con- 
siderations weighing against allowing appellant access to the 
Gun Factory are of vital concern to the Government. Clearly 
here, the public right outweighs appellant’s private interest. 
The inherent and statutory authority vesting in the Secretary 
of Defense, through his delegated agents, of the power to con- 
trol admission to forts, arsenals, naval yards, bases and instal- 
lations is an obviously integral element in the protection of 
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this nation. Under this authority determinations are made 
constantly as to who shall and who shall not have access to 
such controlled installations. The sole concern of the military 
in this regard is to preserve for this country its continuing 
readiness and ability to maintain its posture as an effective 
power in both the military and governmental sense. Respon- 
sible and duly authorized Government. officials have deter- 
mined that the appellant’s presence on the premises of the 
Naval Gun Factory was not conducive to this vital concern 
and might impede the effectiveness of said naval command. 
To assert, as plaintiff does here, that the Executive is constitu- 
tionally powerless to deny a private individual, ex parte, free 
access to a controlled naval base, is to confuse public right with 
private wrong. Appellant has not been punished, in any con- 
stitutional sense, nor has she been placed under any legal 
disability to pursue her chosen occupation. In fact she has 
refused similar employment for the same employer in another 
location and continues to insist on the right to enter the base. 
The Executive Branch has merely concluded, in a reasonable 
exercise of its unreviewable discretion, that it does not consider 
appellant an appropriate person to whom it desires to tender 
further the privilege of access to one of its naval installations. 


E. The action of appellees has not abridged any right secured appellant 
under the First Amendment 


Appellant asserts (Br. 47) that appellees’ actions infringed . 
upon “the freedoms of speech, press, and lawful assembly 
guaranteed by the First Amendment.” How appellant’s con- 
stitutional rights under the First Amendment were abridged 
by restricting her access to a closed military installation, such 
as the Naval Gun Factory, is extremely difficult to perceive. 

_ A judgment as to a person’s present character and trust- 
worthiness must always be formed on the basis of his past acts 
and statements. The Supreme Court expressed this idea in 
Garner v. Board of Public Works of Los Angeles, 341 U.S. 716, 
720. “Past conduct may well relate to present fitness; past 
loyalty may have a reasonable relationship to present and 
future trust. Both are commonly inquired into in determin- 
ing fitness for both high and low positions in private industry 
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and are not less relevant in public employment.” See also 
American Communications Assn. v. Douds, 339 U. S. 382, 391, 
411, 413-414. As the Supreme Court recently stated in Speiser 
v. Randall, 357 U. 8. 518, 527, cited by appellant (Br. 47 ) 
“Tn these cases, [Garner and Douds] however, there was no 
attempt directly to control speech but rather to protect, from 
an evil shown to be grave, some interest clearly within the 
sphere of government concern MS pial 

Clearly, the First Amendment constitutes no restriction on 
the power of the Government to limit access to a closed mili- 
tary installation only to those people who are deemed by the 
officers in charge to be unobjectionable to the protection and 
proper operation of the facility. Cf. Garner v. Board of Public 
Works of Los Angeles, supra; Adler v. Board of Education, 342 
U. S. 485; United Public Workers v. Mitchell, 330 U. 8. 75; 
American Communications Assn. V. Douds, supra. 


Il. The appellants have failed to state a cause of action 
against the governmental appellees upon which relief can 
be granted 


Having shown, supra, Ppp. 7-18, that the action of the 
Superintendent of the Naval Gun Factory in requiring the 
return of Appellant Brawner’s identification badge was within 
the authorized powers conferred upon the installation com- 
mander and, supra, pp. 22-29, that his action did not violate 
any of her rights under the United States Constitution, it 
necessarily follows that appellants have failed to state a cause 
of action upon which relief can be granted. Appellants re- 
quest that the appellees be ordered to furnish Appellant Braw- 
ner with a badge is barred as a suit against the United States 
without its consent, and also as an attempt to compel officers 
of the United States to perform an act which is contrary to 
the discretion lawfully vested in them. Appellants’ claim for 
money damages is also barred as Officials are immune from 
civil suit for acts committed by them in the proper perform- 
ance of their official duties. 

An additional reason for denying the requested relief is that 
the factual circumstances giving rise to the controversy have 
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been so altered as to render the questions raised in appellants’ 
complaint moot. 


o This action constitutes a suit against the United States and cannot be 
maintained without its consent 


| The appellants seek to have this court compel the govern- 
mental appellees, inter alia, to withdraw their determination 
that appellant Brawner, “fails to meet secuirty requirements,” 
and “to furnish Rachel M. Brawner an identification badge 
authorizing her to enter and leave the grounds of the Naval 
Gun Factory” (J. A. 16). 

_ As we have shown supra, pp. 7-29, governmental appellees in 
making a determination that the withdrawal of Brawner’s 
identification badge was necessary were acting within the 
limits of their authority under the powers legally delegated 
to them to maintain the military establishment of the United 
States at its highest state of readiness. 

| A court of equity has jurisdiction to restrain a federal officer 
from doing or attempting to do acts which are beyond his 
authority or where the authority under which he purports to 
act is unconstitutional, Larson v. Domestic & Foreign Com- 
merce Corp., 337 U. S. 682; Doehla Greeting Cards, Inc. 
v. Summerfield, 97 U.S. App. D. C. 29, 227 F. 2d 44. “It is 
equally well settled that where the suit is not against him per- 
sonally but to control or direct his action as an officer of the 
United States in respect of matters confided to his discretion, 
the suit is against the United States and may not be main- 
tained without its consent to be sued. Cases on this point are 
legion.” Payne v. Fite, 184 F. 2d 977, 979 (C. A. 5). This is 
true even though it is alleged that the officer is abusing his 
power in doing the act for a wrong motive or to accomplish 
an ulterior end, Duke Power Co. v. Greenwood County, 91 F. 
2d 665, 675 (C. A. 4), affirmed, 302 U.S. 485; Dakota Central 
Tel. Co. v. South Dakota, 250 U.S. 163, 184. Merely because 
the complainant has not named the United States as a party to 
the suit, but the requested relief is nominally sought against 
a Government officer, does not mean that the suit is not a suit 
against the sovereign. The Supreme Court stated the test in 
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Larson v. Domestic & Foreign Commerce Corp., supra, 337 
U.S. at 688: 


In each such case [directing or restraining the defend- 
ant officer’s action] the question is directly posed as to 
whether, by obtaining relief against the officer, relief 
will not, in effect, be obtained against the sovereign. 
For the sovereign can act only through agents and, 
when an agent’s actions are restrained, the sovereign 
itself may, through him, be restrained. As indicated, 
this question does not arise because of any distinction 
between law and equity. It arises whenever suit is 
brought against an officer of the sovereign in which the 
relief sought from him is not compensation for an al- 
leged wrong but, rather, the prevention or discontinu- 
ance, in rem, of the wrong. In each such case the com- 
pulsion, which the court is asked to impose, may be 
compulsion against the sovereign, although nominally 
directed against the individual officer. If it is, then the 
suit is barred, not because it is a suit against an officer 
of the Government, but because it is, in substance, a 
suit against the Government over which the court, in 


the absence of consent, has no jurisdiction. 


Several cases have arisen analogous to the present one where 
it was sought to compel governmental officers to perform cer- 
tain acts or desist from such acts in their official capacity. 
In Appalachian Electric Power Co. v. Smith, 67 F. 2d 451 
(C. A. 4), certiorari denied, 291 U. S. 674, appellant sued the 
members of the Federal Power Commission individually claim- 
ing they did not have power to require a license or if authorized 
by statute such power was beyond constitutional authority. 
The Court in affirming the dismissal of the suit by the district 
court stated “* * * any cancellation of orders or expunging 
of records would necessarily be done by defendants in their 
official capacity; and suits against them to compel action in 
their official capacity are suits against the United States, which 
cannot be maintained as the United States has not consented 
to be sued” (67 F. 2d at 457). 

In Payne v. Fite, 184 F. 2d 977 (C. A. 5), the plaintiff had 
obtained an injunction from the district court preventing the 
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postmaster of Dallas, Texas, from carrying out a reduction of 
postal service which had been ordered by the Postmaster Gen- 
eral of the United States. The Court of Appeals in dismissing 
the injunction and denying the requested relief held that the 
action in attempting to direct and control the carrying out of 
the policies of the United States “would have controlled the 
executive branch in the discretionary exercise of duties imposed, 
of functions conferred upon it, and this being so, the United 
States not having consented to be sued, the suit was not main- 
tainable.” (184 F. 2d at 979). See also Doehla Greeting 
Cards, Inc. v. Summerfield, 97 App. D. C. 29, 227 F. 2d 44. 
‘In Updegraff v. Talbott, 221 F. 2d 342 (C. A. 4) a former 
officer sued to require the Secretary of the Air Force to correct 
certain official records. The court in sustaining the dismissal 
of the action by the district court held that. what the plain- 
tiff “sought was a court order controlling executive officers of 
the Government with respect to the exercise of powers vested in 
them by statute” and such action could not be maintained as 
it constituted a suit against the United States. without its con- 
sent (221 F. 2d 345). | 
“Two cases dealing with the authority of military com- 
manders to place eivilian establishments off limits to military 
personnel, show the degree to which the courts grant recogni- 
tion of the discretion left to the conduct of military affairs by 
the executive branch. Ainsworth v. Barn Ballroom Co., 157 
F. 2d 97 (C. A. 4); Harper v. Jones, 195 F. 2d 705 (C. A. 10), 
certiorari denied, 344 U.S. 821. In Ainsworth, the owner of 
a, dance hall which had been placed off limits to military per- 
sonnel obtained an injunction from the district court prevent- 
ing the enforcement of the order of the military commanders. 
The Court of Appeals in reversing the lower court and dismiss- 
ing the injunction stated: 
| If the order was within the discretionary authority 
of the heads of the War and Navy Departments, duly 
delegated to appellants, the consequential damage 
which followed the making and enforcing of the order 
clearly would not create a justiciable controversy. This 
is so, even if it be conceded there was an abuse of dis- 
cretion. And as has been pointed out time and again, 
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the courts may not invade the executive departments 
to correct alleged mistakes arising out of abuse of dis- 
cretion. For to do so would interfere with the perform- 
ance of governmental functions and vitally affect the 
interests of the United States. 


+ + * * * 


It is accordingly apparent that the authority under 
which appellants acted was derived directly from heads 
of the respective departments as the representatives of 
the President, as a result of which it seems to us clear 
that in the present suit they acted, not as individuals, 
but as representatives of the Government, in the exer- 
cise of a delegated discretion reposed by Congress in the 
Executive Department. In this view it is apparent to 
us that the case is one in substance against the United 
States, and as the United States has not consented to 
be sued, the bill should have been dismissed. (157 F. 
2d at 100.) 


Similarly in Harper v. Jones, supra, the owner of a used car 
lot which had been placed off limits by the commander of Fort 
Sill, Oklahoma, had obtained from the district court an injunc- 
tion preventing the enforcement of the General’s order. The 
Court of Appeals in reversing and dismissing the complaint 
found that the President had been authorized by statute to 
make and publish regulations for the government of the army. 
Under these regulations the General was given the power and 
authority to declare an establishment “off limits” and “[w]hat 
is necessary for the discipline of military personnel and to safe- 
guard their health and welfare is to be determined by the com- 
manding officers and not the courts” (195 F. 2d at 707). What 
the court stated pertaining to the protection of military per- 
sonnel applies with equal vigor to the protection of the physical 
security of a military base. 


B. Appellants seek to compel administrative officers of the United States 
to perform an act which is contrary to the discretion vested in them by 
statute and regulation 


Appellants in their complaint (J. A. 16-17) request the 
court to compel the four government officers “to furnish Rachel 
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M. Brawner an identification badge authorizing her to enter 
and leave the grounds of the Naval Gun Factory.” Access to 
the Gun Factory is not open to the general public but is re- 
stricted to those persons who have been authorized by the 
Superintendent to enter the installation in connection with 
the proper functioning of the facility, supra p. 2. A person 
who seeks entry into the base must have an identification 
badge or special pass which will permit him to pass the marine 
guards on duty at the gates. To obtain a badge it is necessary 
to make application to the Security Officer for its issuance 
(J. A. 101-103). From the nature of the information in the 
possession of the Security Officer and the reason for which the 
badge is sought, a determination is then made whether the 
applicant meets the requirements which have been established 
as necessary to authorize the issuance of the badge. A de- 
termination was made that appellant no longer met the re- 
quirements which would authorize her to continue to have 
secess to the base. It is obvious that the restoration of appel- 
lant’s badge and authorization for her to have access to the 
property of the Naval Gun Factory, are objects which the 
appellees can effect only in their official capacities as officers of 
the United States. The officers who are made responsible 
for the physical security of the installation have reached @ 
determination that based on material in their possession, per- 
mission for the continued presence of appellant Brawner is 
not warranted in the best interest of the operation of the base. 
In effect, what appellants seek is to have this determination 
overruled and the courts substitute their determination of who 
should be authorized to enter the base. 

' The law is well settled under what circumstances a court 
may order a Government official to do an act which he has 
refused to perform. “Mandamus is employed to compel the 
performance, when refused, of a ministerial duty, this being 
its chief use. It also is employed to compel action when re- 
fused, in matters involving judgment and discretion, but not 
to direct the exercise of judgment or discretion in a particular 
way nor to direct the retraction or reversal of action already 
taken in the exercise of either.” Welbur v. United States, 281 
U. S. 206, 218; United States ex rel. McLennan v. Wilbur, 





35 


283 U.S. 414, 420; Clackamas County, Ore. v. McKay, 108 U. S. 
App. D. C. 99, 219 F. 2d, 479, 494, judgment vacated as moot 
349 U.S. 909. This cougt in setting forth the essential ele- 
ments which must be present before a court can mandamus 
an officer of the United States in Hammond v. Hull, 76 U. 8. 
App. D. C. 301, 131 F. 2d 23, certiorari denied, 318 U. S. 777, 
stated: 


“(1) The writ should be used only when the duty of the 
officer to act is clearly established and plainly defined 
and the obligation to act is peremptory * * * (3) 
Courts have no general supervisory powers over the 
executive branches or over their officers, which may 
be invoked by writ of mandamus. Interference of the 
courts with the performance of the ordinary duties of 
the executive departments of the government would be 
productive of nothing but mischief. (4) When the 
performance of official duty requires an interpretation 
of the law which governs that performance, the inter- 
pretation placed by the officer upon the law will not be 
interfered with, certainly, unless it is clearly wrong and 
the official action arbitrary and capricious. (5) For it is 
only in clear cases of illegality of action that courts will 
intervene to displace the judgments of administrative 
officers or bodies.” (131 F. 2d at 25). 


Where, as under the facts present in this case, the officer is 
not merely performing a purely ministerial function under 
the terms of a statute but “a discretion is vested in him, and 
he is to act in the light of the facts he ascertains and the judg- 
ment he forms, a court cannot restrain him from acting on 
the ground that he has exceeded his jurisdiction by reason of 
an error either of fact or law which induced his conclusion.” 
Adams v. Nagle, 303 U.S. 532, 542. 

Finally, the language of the Supreme Court in Ness v. 
Fisher, 223 U. S. 683, 691, cogently states the reasons why this 
court should not order the appellees to furnish the badge to 
appellant Brawner: 


“So, at the outset we are confronted with the question, 
not whether the decision of the Secretary [of Defense 
and his subordinates] was right or wrong, but whether 
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a decision of that officer, made in the discharge of a 
duty imposed by law and involving the exercise of 
judgment and discretion, may be reviewed by manda- 
mus and he be compelled to retract it, and to give ef- 
fect to another not his own and not having his ap- 
proval. The question is not new, but has been often 
considered by this court and uniformly answered in the 
negative.” 


{. The governmental appellees are immune from civil suit for acts com- 
mitted by them in the performance of their official duties 


When appellees Tyree and Williams in a good faith attempt 
to protect the property and interest of the United States, de- 
termined from the information in their possession that the ex- 
clusion of appellant Brawner was warranted, they were acting 
within the authorized scope of their positions as officers of the 
United States Navy.* As we have shown the action of the 
Navy officers in requiring the surrender of the identification 
badge when it was determined that her continued presence 
on the naval installation was not in the best interests of the 
Navy Department was not only authorized by statute and 
Navy Regulation but was demanded by the proper perform- 
ance of their duty. 

Appellants make no claim that appellees acted out of mali- 
‘cious or personal motives or for other than a geod faith belief 
‘that they were duty bound to protect the interest and property 
of the United States. 

It is well settled that public officers when acting within 
the scope of their official authority are immune from suit for 
civil damages from a person claiming injury to their rights, 
‘Spalding v. Vilas, 161 U. S. 483, 498; Gregoire v. Biddle, 177 F. 
9d 579, 581 (C. A. 2), certiorari denied 339 U. S. 949; Cooper 
v. O’Connor, 69 U. S. App. D. C. 100, 103, 99 F. 2d 135, 138, 
‘certiorari denied 305 U.S. 643; Laughlin v. Rosenman, 82 U. Ss. 
App. D. C. 164, 163 F. 2d 838. As this Court said in the lead- 

‘in case of Cooper v. O’Connor, supra, 99 F. 2d at 138: 
% Appellants in their complaint fail to refer to any actions by appellees 


McElroy and Gates which in any way would cause a personal liability to 
arise. 
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“Ti]f the Act complained of was done within the scope of 
the officers duties as defined by law, the policy of the 
law is that he shall not be subjected to the harassment 
of civil litigation or be liable for civil damages because 
of a mistake of fact occurring in the exercise of his judg- 
ment or discretion, or because of an erroneous construc- 
tion and application of the law.” 


This protection afforded executive officers results not because 
the law is concerned with the personal immunity of the person 
but because the granting of such immunity would tend to in- 
sure a zealous and fearless administration of the law, Cooper v. 
O’Connor, supra, 99 F. 2d at 140. Even where the claim is 
raised that the official action resulted out of an improper per- 
sonal motive such as malice, the courts have uniformly held this 
claim was not sufficient to impose liability upon such officer who 
acts within the general scope of his authority as the motives 
for which those duties were performed are immaterial. Spald- 
ing v. Vilas, supra, 161 U. 8. at 498; Laughlin v. Rosenman, 
supra, 163 F. 2d at 842-848; Cooper v. O’Connor, supra, 99 F. 
2d at 142; Keppleman v. Upston, 84 F. Supp. 478, 480 (N. D. 
Calif.). Therefore, in the present case where it is clear that 


appellees in good faith were acting within the scope of their 
delegated authority to protect the interest and property of the 
United States, appellants’ attempt to hold them -personally 
liable for their official actions cannot be maintained. 


D. No controversy presently exists in this action justifying appellants’ 
requested relief 

Appellant Brawner’s employment at the Naval Gun Factory 
with M & M Restaurants, Incorporated, was terminated after 
the governmental appellees refused her access to the Gun Fac- 
tory premises. The contract between M & M and the Board 
of Governors, Naval Gun Factory Cafeterias, pursuant to which 
M & M operated its concession on the premises, expired on 
January 31, 1958. Since that time, M & M has ceased op- 
eration of all cafeterias on the premises. 

Even if this Court were to grant the relief sought in the 
second prayer of the complaint (J. A. 16-17), that is, restora- 
tion of appellant Brawner’s badge, it would not effect a change 
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in her present status. Appellant herself admits in her brief 
(Br. 65, fn. 32), that since M & M has ceased to operate as 
concessionaire, an order requiring reinstatement is inappro- 
priate. Governmental appellees concur in this statement, for 
restoration of her badge will not remedy her present status 
and allow her to return to her place of employment, because 
she has no place of employment to return to. It is obvious 
from the relief prayed for that this action on its face is moot. 

The appellants insist, however, that the proffer of a job 
with the successor concessionaire, Inplant Foods, Incorporated, 
rectifies this situation (J. A. 125-127). But a proffer of a 
job does not establish an employer-employee relationship. 
Appellant Brawner can be placed in no better position than 
any other person seeking employment on the Gun Factory 
premises for the first time. As governmental appellees have 
shown, the United States can legally exclude all members of 
the general public from the Naval Gun Factory premises in the 
first instance. 

In Eccles v. Peoples Bank of Lakewood Village, Cal., 333 
U. S. 426, 432, it was stated: 


“Courts should avoid passing on questions of public 
law even short of constitutionality that are not imme- 
diately pressing * * *” 


And at p. 434 the Court said: 


“Where administrative intention is expressed but has 
not yet come to fruition (Ashwander v. Tennessee Valley 
Authority, 297 U. S. 288, 324, 56 S. Ct. 466, 472, 80 L. 
Ed. 688), or where that intention is unknown (Great 
Atlantic & Pacific Tea Co. v. Grosjean, 301 U. S. 412, 
429, 430, 57 S. Ct. 772, 779, 81 L. Ed. 1193, 112 A. L. R. 
293), we have held that the controversy is not yet ripe 
for equitable intervention.” 


What controversy remains to be settled in the present action? 
An examination of appellants’ prayers for relief reveals that 
inone exists. (J. A. 16-17.) Appellants ask for a declaration 
that the governmental appellees’ action was either without au- 
thority, or, in the alternative, if authority existed, it was ex- 
‘eeeded. This constitutional question cannot be decided for the 
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very reason that an answer to the question of whether M&M 
Restaurants, Incorporated, violated its now defunct collective 
bargaining agreement with appellant Union would not serve 
the purpose of restoring employment and is moot. “As is well 
known the federal courts established pursuant to Article III of 
the Constitution do not render advisory opinions. For ad- 
judication of constitutional issues ‘concrete legal issues, pre- 
sented in actual cases, not abstractions’ [cited cases] are req- 
uisite. This is as true of declaratory judgment as any other 
field.” United Public Workers v. Mitchell, 330 U. S. 75, 89. 
Accord, Morania Oil Tanker Corporation V. Humphrey, 156 F. 
Supp. 543 (D. D.C.). A fortiori, the injunctive relief sought 
cannot be granted. Newcomb v. United States, 98 F. 2d 25 
(C. A. 9), certiorari denied, 305 U.S. 651. Itis apparent that 
the only decision this Court could render in this action would 
be advisory, and would not settle any existing controversy. 


III. Appellant Union has no standing to sue, because its only 
connection with this action is the asserted interest it once 
had as labor representative of Appellant Brawner 


Appellants’ brief sets forth the purported legally protected 


interest of the Union, allegedly invaded by the governmental 
appellees. 

Appellants contend, first, that the Union has a legally pro- 
tected interest in maintaining the integrity of the collective 
bargaining agreement it once had with M & M Restaurants, 
Incorporated. (Br. 50.) 

Appellants’ brief then states, as the second basis for main- 
taining this suit, that it seeks to protect the other cafeteria 
employees it represents from the presumed future govern- 
mental action of the nature complained of in this action. (Br. 
51.) As was held in Taylor v. Brotherhood of Ry. & Steam- 
ship Clerks, Etc., 106 F. Supp. 438, 444 (D. D. C. 1952): 


“What plaintiffs seem to be seeking is a declaration of 
their rights under the statute without having them chal- 
lenged. As yet, no action has been taken by defendants 
with respect to plaintiffs ‘continued employment’ which 
would give rise to an actual dispute between the parties 
as to the requirements of the statute. Such a case is 
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manifestly premature and not properly the subject of a 
declaratory judgment or injunctive relief.” 


Not only is this reason premature then, but it glosses over the 
important fact that the Union has already concluded a collec- 
tive bargaining agreement with the present concessionaire, In- 
plant Foods, Incorporated, wherein it agrees to the very secu- 
rity conditions which authorized appellant Brawner’s discharge 
(J. A. 128-130). 

Appellants cite the case of Ford Motor Co. v. Huffman, 345 
U. S. 330. Admittedly this case states that “[t]he National 
Labor Relations Act, as amended, gives a bargaining repre- 
sentative not only wide responsibility but authority to meet 
that responsibility.” (at p. 339.) But the Court there held 
only that Section 9 (a) of the Act authorized the certified 
representative of the Ford employees to consummate @ con- 
tract with the company, giving seniority credit for pre-employ- 
ment military service. Appellant Union has, in the instant 
case, consummated its contract with Inplant Foods, Incorpo- 
rated, containing the now assailed security conditions. 

‘The only other case cited by Appellant Union as authority 
for the assertion that it has a legally protected interest in this 
litigation is N. A. A. C. P. v. Alabama, 357 U.S. 449. The 
Association there argued that it could claim, on behalf of its 
Alabama members, their personal right not to have the Ala- 
bama membership list disclosed to state authorities. The 
Court held that the Association’s nexus with its members was 
sufficient to permit it to act as thee representative, and that it 
had standing to assert their constitutional rights. Recogniz- 
ing again the principle enunciated in Tileston v. Ullman, 318 
U. S. 44, that in order to limit the breadth of the issues before 
the Court, parties must rely only on constitutional rights per- 
sonal to themselves, the Court said that “[t]he principle is not 

j ted when constitutional rights of persons who are not 
immediately before the Court could not be effectively vindt- 
cated except through an appropriate representative before the 
Court” (atp.459) (Emphasis supplied.) 

It is submitted that appellant Union has no legal interest 
in the present litigation and, therefore, has no standing to 
sue. Assuming, arguendo, that there has been a violation 
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of a constitutional right by the action of governmental ap- 
pellees, it is appellant Brawner who must alone make this 
claim. And it is appellant Brawner who must come before 
this Court and claim damages for her alleged injury. There 
is no relief which appellant Union can claim. 

This Court had/consistently adhered to the principle of 
Tileston v. Ullman, supra, that objections to the constitution- 
ality of laws may only be made by those persons affected by 
the alleged unconstitutionality. Wallace v. Ganley, 68 U.S. 
App. D. C. 235, 95 F. 2d 364; Duehay v. Acacia Mut. Life Ins. 
Co., 70 U. S. App. D. C. 245, 105 F. 2d 768. As held in Azkins 
v. Kingsbury, 247 U. S. 484, “Thle who would successfully 
assail a law as unconstitutional must come showing that * * * 
[it] * * * operates to deprive him of some constitutional 
right.” (at p. 489.) See also Joint Council Dining Car Emp. 
v. New York Cent. R.Co.,7F.R.D.376 (N. D. TL). 

Appellant Union had at one time an interest in enforcing its 
collective bargaining agreement with M & M Restaurants, 
Incorporated. It never has had an interest in an alleged 
violation of appellant Brawner’s constitutional rights. 

In Parker v. Illinois Cent. Ry. Co., 108 F. Supp. 186 (N. D. 
Ill.), a discharged employee brought an action against a form- 
er employer, joining his union as involuntary plaintiff. The 
plaintiff, having been represented by the union before the Na- 
tional Railroad Adjustment Board, had been denied reinstate- 
ment and back pay. In his petition for review he alleged, 
inter alia, that the award had been contrary to the law and 
the evidence; that it had been arbitrary, capricious, and un- 
supported by the evidence, and therefore deprived him of a 
property right in violation of the Fifth Amendment; and that 
since Section 3 of the Railway Labor Act grants employers a 
right to judicial review of adverse Board awards, but denies a 
similar right to employees, the section violated the Fifth 
Amendment. In granting the Brotherhood of Railroad Train- 
men’s motion to dismiss as an involuntary plaintiff, the court 
stated, at p. 187, that: 


«* * * The complaint indicates that the Brotherhood 
of Railroad Trainmen is the collective bargaining agent 
of the class of railroad employees of which plaintiff was 
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a member, and, in that capacity, the Brotherhood repre- 
sented plaintiff before the National Railroad Adjust- 

ment Board. The complaint indicates no other rela- 
tionship between the Brotherhood and the plaintiff. 
Federal Rules of Civil Procedure, Rule 19, 28 U.S.C. A. 
provides that ‘persons having a joint interest shall be 

made parties’, and ‘When a person who should join as 

a, plaintiff refuses to do so, he may be made a defend- 

ant or, in proper cases, an involuntary plaintiff.’ 
Plaintiff’s allegations do not disclose that he and the 

! Brotherhood have a ‘joint interest’ in this suit * * *.” 

_ Likewise in the present litigation, the appellant Union’s po- 
sition as an assailant of the governmental appellees’ action is 
improper. “The law is well settled that an action can be 
brought only by one having a real and actual interest in the 
subject matter of the suit, and that before a plaintiff can 
maintain an action he must show that he has an enforceable 
right. It is not enough for him to show a cause of action in 
someone else.” Babcock v. Mississippi River Power Co., 113 


F. 2d 398, 399 (C. A. 7). 
CONCLUSION 


For the foregoing reasons the judgment of the District Court 
should be affirmed. ! 
Respectfully submitted, 
J. WatTeR YEAGLEY, 
Acting Assistant Attorney General. 
Dewitt WHITE, 
Leo J. MIcHALOSEI, 
JeRoME L. AVEDON, 
Justin R. RocKwE tt, 
| Attorneys, Department of Justice, 
| Washington 25, D.C. 
Attorneys for appellees McElroy, Gates, Tyree and Williams 
DEcEMBER 1958. 





APPENDIX I 


Excerpts From Unrrep States Navy Recourations, 1948 


THE SECRETARY OF THE NAVY, WASHINGTON 


9 August 1948. 
The following Regulations are issued in accordance with the 
provisions of section 1547 of the Revised Statutes of the United 
States, for the government of all persons in the Naval Estab- 
lishment. 
All regulations, orders, and instructions inconsistent there- 
with are hereby revoked. 
/s/ John L. Sullivan. 
The White House, 9 August, 1948. 
Approved: 
/s/ Harry S. Truman. 
II 


CHAPTER 2—THE CHIEF OF NAVAL OPERATIONS 
* + % % 


0204. Specific duties 

Subject to law and as may be prescribed by the Secretary of 
the Navy, it shall be the duty of the Chief of Naval Operations 
to: 


* * * * * 


12. Prepare and issue manuals and other appropriate 
publications containing orders, instructions, and proce- 
dures, conforming to these regulations, and pertaining 
to matters for which he is responsible. 

(43) 








APPENDIX II 


Excerpts From Unrrep Srates Navy Security Manvat For 
: CLassIFIeED MATTER 


DEPARTMENT OF THE NAVY 


OFFICE OF THE CHIEF OF NAVAL OPERATIONS 


WASHINGTON 25, D.C. 
2 Oct. 1954. 
OPNAV INSTRUCTION 5510.14 
From: Chief of Naval Operations 
To: All Ships and Stations 
Subj: U.S. Navy Security Manual for Classified Matter 


' 1. Purpose. The purpose of this Instruction is to provide 

‘all Naval activities and personnel with detailed regulations and 

guidance for classifying, marking and handling classified mat- 
ter and for access thereto and disclosure thereof. 

2. Cancellation. OPNAV INSTRUCTION 05510.1 (U. S. 
‘Navy Security Manual for Classified Matter, 1951) is hereby 
cancelled and superseded. It shall be destroyed in accordance 

with instructions contained herein. 

3. Scope. This Instruction serves as the basic U. S. Navy 
security directive relating to the safeguarding of classified 
matter. Its provisions apply to all military and civilian per- 
sonnel and to all activities of the Naval Establishment. 

4. Effective Date. This Instruction is effective upon receipt. 

5. Distribution. Initial distribution of this Instruction has 
- been made in accordance with the needs of the Naval Establish- 
- ment, expressed during the course of a survey conducted at the 
Department and Bureau levels. Additional copies required 

may be obtained as follows: 


a. Operating Forces: In accordance with the provisions 
of OPNAV INSTRUCTION 5601.1B. 
b. Shore Activities: 


(44) 
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(1) Three copies or less, upon application to the nearest 
District Publications and Printing Office. 

(2) More than three copies, upon approval of a letter request 
-to the Chief of Naval Operations (Op-92). Each such request 
shall contain justification of the need for additional copies. 

D. B. Duncan, 
Acting Chief of Naval Operations. 


Approved: 19 Oct. 1954. 
/s/ Thomas S. Gates, 
Under Secretary of the Navy. 


CHAPTER 14—VISITOR CONTROL 


Articles 1401-1404 and Article 1409 are in the Joint Appendix 
pp. 116-119. 
1405. Information required 

Applications for visits to activities of the Naval Establish- 
ment involving access to classified matter shall be submitted in 
sufficient time to allow evaluation by the command being 
visited and shall include the following information: 


1. Visitor’s name in full, rank, title, and position. 
2. Visitor’s nationality (immigrant aliens shall fur- 
_ nish alien registration numbers). 

3. Visitor’s date and place of birth. 

4. Visitor’s present residence. 

5. Visitor’s employer or sponsor. 

6. Name and address of activity to be visited. 

7. Date, time, and duration of proposed visit. 

8. Purpose of visit in detail, including degree of access 
required. 

9. The degree of security clearance granted the visitor 
and 2 statement regarding the type of investigation or 
other action on which the clearance was based. 

10. Names of persons to be visited. 

11. Whenever practicable naval activities requesting 
approval or clearances for visits to other naval activities 
shall include the phrase “Reply only if negative” in the 
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request and will assume that approval or clearance is 
granted unless otherwise advised. 


1406. Identification 

Any visitor authorized access to classified matter must 
present adequate identification at the time of the visit. Com- 
 manding officers shall not permit access to classified matter 
until they are satisfied as to the identity of the visitor. 


1407. Visitors’ records 

Commanding officers shall maintain a record of all visits 
by persons in Categories Two Able and Baker, Three Able, 
Baker, Charlie, and Dog, and Four. This record shall consist 
of the signature, nationality, title, office and sponsor of the 
visitor, clearing authority, the date and duration of the visit, 
and the name of the escort when an escort is required. These 
records shall be retained for 2 years. 


1408. Visit reports 
When any visitor expresses an undue interest in information 
that he is not authorized to receive, or expresses feelings inimi- 
cal to the best interests of the United States, commanding 
officers and other naval representatives shall transmit imme- 
diately to the Chief of Naval Operations (Director of Naval 
Intelligence) a complete report of the circumstances. Re- 
ports shall also include the following: 
1. Name, title, or position (provide first, middle, and 
last names). 

. Nationality. 

. Sponsor. 

. Authority for visit. 

. Items of particular interest to the visitor. 

. General type of questions asked. 

. Expressed object of the visit. 

. Estimate of the real object of the visit. 

_ General estimate of ability, intelligence, and tech- 
nical knowledge of the visitor and his proficiency in the 
English language. 

10. Exactly what was shown, explained, and refused. 


7 
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Table C omitted 


* * + * 


1410. Release of Classified Documents to visitors 

Those visitors falling into the categories which must be 
approved by Chief of Naval Operations (Director of Naval 
Intelligence) are approved for access to classified matter for 
discussion and/or visual inspection only, Classified documents 
shall not be released to the visitor unless such release is spe- 
cifically authorized in the letter of approval. 


1411. Escorting visitors 

All visitors, except members of the United States Armed 
Services who have been properly cleared, shall be escorted. 
“Bscorts” are responsible to commanding officers to assure that 
the visitor has access to only that information for which he 
has been authorized. When available, escorts shall be mem- 
bers of the naval service. If a member of the naval service is 
not available a competent employee of the Naval Establish- 
ment may be designated. 

* * * * * 
CHAPTER 15—PERSONNEL SECURITY INVESTIGATIONS AND CLEAR- 
ANCES FOR ACCESS TO CLASSIFIED MATTER 


Section 1—Personnel Security Investigations 


1501. Responsibility * * * (Omitted) 











APPENDIX II 
DEPARTMENT OF THE Navy 
OFFICE OF THE CHIEF OF NAVAL OPERATIONS 


WASHINGTON 25, D. C. 
10 Mar. 1958. 
OPNAV INSTRUCTION 5510.1B 
From: Chief of Naval Operations 
To: AllShips and Stations 
Subj: Department of the Navy Security Manual for Classi- 
fied Information 


‘1. Purpose. The purpose of this Instruction is to provide 
all Naval activities and personnel with detailed regulations 
and guidance for classifying, marking and handling classified 
information and for access thereto and disclosure thereof. 

2. Cancellation. OPNAV INSTRUCTION 5510.1A (U.S. 
Navy Security Manual for Classified Matter) is hereby can- 
celled and superseded. 

3. Scope. This Instruction serves as the basic U. S. Navy 
security directive relating to the safeguarding of classified in- 
formation. Its provisions apply to all military and civilian 
personnel and to all activities of the Naval Establishment. 

4. Procurement. Navy and Marine Corps activities may 
procure additional copies of this Instruction by submitting 2 
“Requisition and Invoice/Shipping Document” (DD Form 
1149) to the nearest Forms and Publications Supply Distribu- 
tion Point. 

H. D. Fett, 
Vice Chief of Naval Operations. 


Approved: 12 Mar. 1958. 
W.B. FRANEE, 
Under Secretary of the Navy. 
(48) 
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Section 1—GENERAL 


1401. Responsibility 

1. The Chief of Naval Operations is responsible for the 
formulation and promulgation of the policy governing visits 
to activities of the Naval Establishment. 

2. Persons in a command status shall be responsible for the 
security control of visitors within the limits of their jurisdic- 
tion. They shall promulgate such additional directives as are 
necessary for the control of visitors within their respective 
commands. 


1402. Visitors 
The term “visitors” as used herein for security purposes 
applies as follows: 


1. A visitor on board a ship or aircraft is any person 
who is not a member of the ship’s company or not a 
member of a staff using the ship as a flagship. 

2. A visitor to a naval shore establishment is any 
person who is not attached to or employed by the com- 
mand or staff using that station as headquarters. 


1403. Categories of visitors 

Persons who are considered visitors as described in article 
1402 are divided into three basic categories which are further 
subdivided as follows: 

Category One—United States citizens and immigrant aliens, 
except those representing a foreign government or a foreign 
private interest. ¢ 

Alfa—Personnel of the Executive Branch of the Govern- 
ment involved in day to day working relations with members 
of the activity of the Naval Establishment to be visited and 
personally known to them. 

Bravo—Other Department of Defense and United States 
Coast Guard personnel. 

Charlie—Personnel of private facilities under contract to the 
Department of Defense. 

Delta—Other employees of the Executive Branch of the 
Government. 
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Category Two—United States citizens and immigrant aliens 
not described in Category One. 

'Alfa—Representatives of a foreign government or military 

Bravo—Representatives of a foreign private interest. 

Charlie—Other United States citizens and immigrant aliens. 

Category Three—Foreign nationals (including foreigners in 
the United States on nonimmigration visas). 

‘Alfa—Representatives of a foreign government or military 
service. | 

Bravo—Representatives of a foreign private interest. 

Charlie—Foreign nationals in the United States sponsored 
by a military department, or other foreign nationals employed 
on military projects, either as contractor’s employees or depart- 
mental employees. 

Delta—Other foreign nationals. 
1404. Responsibilities of the command being visited 

1. The commanding officer of the activity being visited has 


full discretion as to whether or not the visit shall be per- 
mitted. * * * 


1407. Visitor control and escort 


In order to protect the classified information under his juris- 
diction the commanding officer shall cause the movements of 
all visitors to be restricted as he may deem necessary. When 
escorts are utilized, they are responsible to the commanding 
officer to ensure that the visitor has access only to that informa- 
tion which he has been authorized to receive. Escorts may 
be either military or civilian members of the Naval Estab- 
lishment. 

SECTION 2—UNCLASSIFIED VISITS 


1408. General 

1. Visits to activities of the Naval Establishment by persons 
who will not have access to classified information do not re- 
quire authorization from the Chief of Naval Operations (Di- 
rector of Naval Intelligence). The commanding officer con- 
cerned is responsible for the conditions under which such visits 
are permitted, provided, however, that all visitors in categories 
Two Alfa and Bravo, and Three shall be accompanied by 8 
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competent escort (refer to article 1407), except during general 
visiting (see article 1409). 


SECTION 3-——CLASSIFIED VISITS 


1414. Visit clearances 

1. Visits to activities of the Naval Establishment by persons 
who will have access to classified information shall be processed 
in accordance with the requirements of Table C and article 
1415 below. A visitor will be considered to have “access” to 
classified information when he is permitted to gain knowledge 
of such information through observation or discussion. This 
term is also interpreted to mean that a visitor will have access 
when classified information is exposed in such a manner in the 
space being visited, or enroute to the space to be visited, that 
he will gain knowledge through observation alone. 











APPENDIX IV 
DEPARTMENT OF THE NAVY 


OFFICE OF THE CHIEF OF NAVAL OPERATIONS 
WASHINGTON 25, D. C. 


14 Apr. 1956. 
OPNAV INSTRUCTION 5510.45 
From: Chief of Naval Operations 
JO: Distribution List 
Subj: U.S.Navy Physical Security Manual 
Encl: (1) Subject Manual 

1. Purpose. The purpose of the U. S. Navy Physical Se- 
curity Manual is to provide guidance for planning and imple- 
menting physical security programs for new or expanding naval 
activities and evaluating existing security programs. 

2. Cancellation. OPNAV INSTRUCTIONS 5500.1A, 
5500.4A, 5500.13, 5500.14, 5500.15 and 5500.17 are cancelled and 
superseded by applicable portions of this Manual. 3 

3. Scope. This Manual is published by the Chief of Naval 
Operations in accordance with the provisions contained in Ar- 
ticle 0204, paragraphs 11 and 12 of the U.S. Navy Regulations 
1948, and is issued for the information and guidance of all per- 
sonnel concerned with physical security of shore activities oi 
the Navy. Marine Corps supporting establishment will be 
guided by instructions issued by the Commandant of the 
Marine Corps. 

4. Action. In establishing new, or evaluating existing phys- 
ical security programs, action addressees will be guided by the 
information and instructions furnished in this Manual. 

/s/_ Arleigh Burke. 
ARLEIGH BURKE. 
0100. Definitions 

1. Naval Activity. A naval activity shall be construed to 
mean a unit of the Naval Establishment, of distinct identity, 
and established under an officer in command or in charge. 


(52) 
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2. Physical Security. Physical security is that part of the 
overall Naval Security Program which is designed to apply 
physical measures for protection of activities and their facili- 
ties, materials, equipment, personnel and documents against 
theft, espionage, sabotage or other covert acts which would in 
some degree lessen the ability of the activity to perform its 
mission. . 

8. Facility; A facility, for purposes of this instruction, is 
any building, shop or utility within an activity having a spe- 
cific function. 
0120. Scope 

This manual covers the responsibilities of personnel assigned 
the task of physical security; classifies the various hazards to 
security ; outlines some of the instruments of security; and sets 
forth the general principles and techniques of establishing and 
maintaining physical security at all shore activities of the 
Navy. 

0130. Principles of security 

Security is the overall protection of a naval installation and 
includes safeguards against sabotage, espionage, theft and 
other unlawful'acts. For the purpose of this manual security 
includes all: the necessary measures for the physical protection 
of essential utilities, materiel and personnel. 

0152. Chief.of Naval Operations. ‘The Chief of Naval Oper- 
ations is responsible for the forroulation of an appropriate se- 
curity policy and its implementation for and by the various 
components of the Naval Establishment. 

0154.. The Commanding Officer. The Commanding Officer is 
responsible for the security of all property and installations 
within his command. He prescribes the security- measures to 
be adopted, and coordinates when necessary, the measures 
adopted by subordinates, but he alone remains responsible for 
the overall security of his command. 

0156. The Security Officer. Normally, the Commanding Of- 
*-~) ficer delegates. most of the administrative and operational as- 
'  peets of security to a subordinate, who is referred to in this 
| manual as the Security Officer. The functions of this officer 


include planning, supervision, inspection, coordination, and 
submission of recommendations with respect to: : 
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a. Physical security 
(1) Internal security 
(2) External security . 
(3) Physical protection 
(4) Guard ceilings ‘as 93 
b. Liaison with security and safety agencies. 
0156.3 Specific duties. The planning, supervision and coor- 
dination of matters relating to the security of the command 
includes: 

a. Internal security matters: | 
“+ (@® Safeguarding from espionage and sabotage and the un- 
authorized disclosure of classified matter. 

(2) Safeguarding from any incident which might ieopardize 
the normal activity of the command such as theft, robbery, 

riot, lawlessness, etc. 
(3) Coordination of fire protection agencies and station fire 
' departments with the law enforcement agencies and guard 
force. 

b. Physical protection. 

* @) Civilian Guard Force. Supervision and training of the 
civilian guard force; appraisal of personnel requirements, re- 
view of requests for additional guards, and the making of 
: recommendations to the Commander on such requests. 
(2) Marine Guard Force. Coordinates security functions 
"with the Marine Corps officer attached to the command with 
respect to ceilings and allowances for Marine Corps personnel 
assigned to the Security Force and makes recommendations to 
the Commander as to the necessity for requests for changes in 
such ceilings. 

(3) Structural Protection Requirements. Evaluates re- 
quirements, and makes necessary recommendations to achieve 
adequate physical protection of the command in order to safe- 
guard against unlawful entry and damage to essential utilities. 

c. Disaster planning. The Security Officer assists in the de- 
velopment of plans and procedures to be followed in the event 
of any major catastrophe such as earthquakes, floods, con- 
flagration, hurricanes, etc., including such disasters as may be 
caused by attack from hostile nations. 
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d. Liaison. Discuss with and keep informed on related se- 
curity matters being carried on by: 
(1) District and local Marine officers 
(2) District and local Intelligence officers* 
(3) District and local Fire officers 
(4) Inspector General representatives 
(5) Civil Defense agencies 
(6) Army, Air Force and Coast Guard Security officers 
(7) Local Police Department and Sheriff officers 


0250. Security hazards 

The question of how far, under certain conditions, a given 
activity should go in implementing the security program in the 
way of actual installation of physical security mechanical aids, 
or the extensive use of guards, etc. is primarily a command 
decision. This decision should take into consideration the 
international situation, the character and importance of the 
mission of the activity, the importance of the requirement for 
uninterrupted operation, geographic location, and all other 
pertinent factors. 

After the critical and/or vulnerable portions of the activity 
or facility within the activity have been decided upon, the 
command must determine the probability of damage to the 
activity or facility from: 

a. Hazards inherent in daily operations, such as ac- 
cidents. 

b. Espionage. 

c. Sabotage. 

These hazards have been listed in the order in which they 
are most likely to occur. 

0260. Hazards inherent in daily operations 

A security program is not confined to meeting the most 
hazardous situations. 

It is a continuing program beginning in peace time and ex- 
panding to meet the particular hazards of formal hostilities. 

*Investigations in which there are Naval interests regarding acts of es- 
pionage or sabotage as well as personnel investigations are functions of 


ONI and the FBI. The Security Officer’s requirements in these matters 
should be referred to the local or District Intelligence Officer. 
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Increased operation naturally intensifies routine hazards. Spe- 
cific hazards within any activity depend on such variables as 
the type of activity, activity layout, the effectiveness of the or- 
ganized security program, location, topography, etc. 

0540. Visitor identification and control system 


- For the purpose of this manual, the term “visitor,” in addi- 
tion to its normal connotation, is defined as including em- 
ployees and others who require infrequent access to security 
areas or one to whom permanent employee-type identification 
for such areas has not been issued. 
0542. Contractors. Contractor’s employees performing, work 
in a security area should be provided with and be required to 
wear a distinctive badge. There are three general types of 
contractor’s employees: 
__a. Employees on substantial or construction projects requir- 
ing a considerable period to complete. The contract work area 
should be isolated by means of a fence or other effective barrier. 
When possible, contractor’s employees should enter the work 
area directly without entering the security area. Where it is 
necessary for the contractor's employees to enter a security 
area, to reach the work area, the guard force personnel should 
nsure that contractor’s personnel go directly to the work area 
without loitering or straying within the security area. If the 
‘work area is segregated, and abutting security areas or portions 
of abutting security areas are properly guarded, contractor’s 
‘employees do not have to be investigated and cleared. Con- 
tractor’s employees should wear distinctive badges and their 
loyalty shoulld be vouched for by their employer. 
 b. Employees performing work at regular or irregular inter- 
vals and for a short working period within a security area 
should be handled by the same procedure adopted for the con- 
trol of visitors. 
c. Employees performing continuous service for the activity 
within a security area should be handled by the same procedure 
adopted for regular activity personnel. 





APPENDIX V 
AGREEMENT 


(Granting Concession to Operate Cafeterias in Naval Gun’ 
Factory, Washington, D. C.) 


THIS AGREEMENT, Made and entered into as of the 1st 
day of December 1949, by and between THE BOARD OF 
GOVERNORS, NAVAL GUN FACTORY CAFETERIAS, 
hereinafter identified and referred to as “THE BOARD”, and 
M & M RESTAURANTS, INC., hereinafter identified and 
referred to as “THE CONCESSIONAIRE,” 


ARTICLE IX. PROVISION FOR YARD SECURITY AND REGULATIONS 


(b) Approval for the employment of any person by the Con- 
cessionaire to work in the Naval Gun Factory, in connection 
with the operation of the cafeterias and food services covered 
by this agreement, shall be conditioned upon the right of the 
Superintendent, or his duly designated representative, to can- 
cel, revoke or withdraw the same for any cause or reason 
deemed sufficient by the Superintendent, or his representative, 
in the exercise of discretion, without the necessity for any 
showing of cause. Upon notice of the cancellation, revocation 
or withdrawal of the approval for the employment of any per- 
son, the Concessionaire shall immediately terminate the em- 
ployment of such person, his or her identification badge shalt 
be taken up, and such person shall not thereafter be allowed 
in the Naval Gun Factory or perform any duties in connection 
with the cafeterias and food services covered by this agreement. 


(57) 








APPENDIX VI 
SrarutTes INVOLVED 


5 U.S. C. 1002: , 

$1002. Publication of information, rules, opinions, orders 
and public records. 
Except to the extent that there is involved (1) any function 
of the United States requiring secrecy in the public interest 
or (2) any matter relating solely to the internal management 
of an agency— 

(a) Every agency shall separately state and currently publish 

in the Federal Register (1) * * * 


5 U.S.C. 10038: 


- $1003. Rule making. 

~ Except to the extent that there is involved (1) any military, 
naval, or foreign affairs function of the United States or (2) 
any matter relating to agency management or personnel or to 
public property, loans, grants, benefits, or contracts— 


' Notice; publication and contents. 

(a) General notice of proposed rule making shall be pub- 
lished in the Federal Register * * * 
10 U.S. C. 6011: 
- United States Navy Regulations shall be issued by the 
Secretary of the Navy with the approval of the President. 
29 U.S.C.151: 


SUBCHAPTER II—NATIONAL LABOR RELATIONS 
$151. Findings and declaration of policy. 


* = * * — ® 
“The inequality of bargaining power between employees who 
do not possess full freedom of association or actual liberty of 
contract, and employers who are organized in the corporate or 
other forms of ownership association substantially burdens and 
affects the flow of commerce, and tends to aggravate recurrent 
(58) 
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business depressions, by depressing wage rates and the purchas 
ing power of wage earners in industry and by preventing the 
stabilization of competitive wage rates and working conditions 
within and between industries.” 


* a # * * 
29 U.S. C. 152: 


§ 152. Definitions. 
When used in this subchapter— 
. & * e + 

“(2) The term “employer” includes any person acting as an 
agent of an employer, directly or indirectly, but shall not in- 
clude the United States or any wholly owned Government cor- 
poration, or any Federal Reserve Bank, or any State or politi- 
cal subdivision thereof, or any corporation or association oper- 
ating a hospital, if no part of the net earnings inures to the 
benefit of any private shareholder or individual, or any person 
subject to the Railway Labor Act, as amended from time to 
time, or any labor organization (other than when acting as an 
employer), or anyone acting in the capacity of officer or agent 
of such labor organization.” 


G, S, GOVERNMENT PRINTING OFFICE: 1988 
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NEIL H. McELROY, INDIVIDUALLY AND AS 
SECRETARY OF DEFENSE, ET AL., 


Appellees | 


ON APPEAL FROM AN ORDER OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





REPLY BRIEF FOR APPELLANTS 


THE POWER TO EXCLUDE ALL PERSONS FROM 
ACCESS TO THE NAVAL GUN FACTORY PREMISES 
ALTOGETHER DOES NOT EMBRACE THE POWER 
TO CONDITION ADMISSION OR EFFECT OUSTER 
ARBITRARILY OR UNCONSTITUTIONALLY. 


The major premise of the governmental appellees’ brief is that, 





as they may validly exclude all persons from access to the Naval Gun 
Factory premises, they may, if they choose to permit access, condition 
the admission or effect the ouster of persons on any grounds and by 
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whatever means they please (Br. pp. 7-8). It is not now the law 
(Speiser v. Randall, 357 U. S. 513, 518, and cases cited), it has never 
been the law (Frost v. Railroad Commission, 271 U. S. 583; Missouri 
ex rel. Gaines v. Canada, 305 U. S. 337, 349-351), that power to with- 
hold a privilege altogether embraces the power to confer or withdraw 
it on arbitrary or unconstitutional grounds. To whatever extent a 
different view can be drawn from the apparently absolutist statement 
in Davis v. Massachusetts, 167 U. S. 43, 48, it is enough to note that 
that case has been devitalized by Hague v. C.1.0., 307 U. S. 496, 514- 
516, a devitalization confirmed in Saia v. New York 334 U. S. 558, 561, 
n. 2. See also Jamison v. Texas, 318 U. S. 413, 415-416; Mr. Justice 
Frankfurter concurring in Niemotko v. Maryland, 340 U. S. 268, 279. 
And the other cases cited by appellees are about as relevant to the 
issues in this case as the grazing of cattle is to the employment of 


human beings. 


2. THE ACTION OF THE GOVERNMENTAL APPELLEES 
WAS UNAUTHORIZED. 


(a) With reference to Chapter 15 of the United States Navy Secu- 
rity Manual For Classified Matter, the governmental appellees agree 
that, within the meaning of Chapter 15 of the Manual, Appellant Brawner 
is properly identified as in the class of "contractors' employees" (Br. 
p. 16), and they further agree that, if Appellant Brawner had access to 
classified matter, the determination of her security clearance would be 


Regulation of grazing on forest reserves (Light v. United States, 220 U. S. 
523; United States v. Grimaud, 220 U. S. 506); inclosure of public lands (Cam- 
fieldv. United States, 167 U. S. 518); withdrawal of public lands containing 
petroleum deposits from private acquisition (United States v. Midwest Oil Co. , 
236 U. S. 459); occupancy of public lands without compliance with regulations 
not shown to be invalid (Utah Power & Light Co. v. United States, 243 U. S. 389); 
private obstruction of free access across unoccupied public lands (McKelvey v. 
United States, 260 U. S. 353); validity of Submerged Lands Act of 1953 (Alabama 
v. Texas, 347 U. S. 272); Indian tribal lands (United States v. West, 232 F.2d 
694 (C.A. 9)); grazing on public lands (Osborne v. United States, 145 F.2d 892 
(C. A. 9)); plugging of an abandoned well on public lands (Forbes v. United States, 
125 F.2d 404 (C.A. 9)); applicability of a state statute to a road constructed and 
maintained by the United States on its land (King v. Edward Hines Lumber Co., 
68 F. Supp. 1019, 1021-1022 (D. Oregon) ). 
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governed by the procedures referred to in Chapter 15 (Br. p. 17). And 
those procedures, as we have shown (our brief, pp. 37-39) and as is not 
contested, are delineated in the Industrial Personnel Security Review 
Regulation, which requires a statement of reasons and an opportunity to 
be heard (our brief, pp. 24-30). Appellees contend that, since Appellant 
Brawner has no access to classified information, the regulation is in- 
applicable and she is not entitled to the procedural safeguards which 
would be hers if she had access to classified data (Br. p. 17). This 
turns things upside down. It is inconceivable that the United States 
would be less solicitous of employees who have no access to classified 
information than it is of employees who do have access. The only 
reasonable conclusion to be deduced from the absence of procedural 
safeguards for employees who have no access to classified information 
is that the policy of the United States is to leave them alone. 


(b) Quoting from Navy Civilian Personnel Instructions - adduced 
for the first time on this appeal - the governmental appellees emphasize 
that "employees" of a concessionaire "have the same legal status as do 
employees of any private employer" (Br. pp. 16-17). Precisely, Insofar 
as security clearance is concerned, the status of employees of any 
private employer, as determined by the Secretary of Defense, is fixed 
by the Industrial Personnel Security Review Regulation. And, as we 


have said, under that regulation, if an employee has access to classified 


information, the determination of his security clearance is made pur- 
suant to the procedures prescribed therein, and if he has no access to 
classified information, he is to be left alone. 


(c) The governmental appellees adduce another manual - for the 
first time on this appeal - this one entitled United States Navy Physical 
Security Manual, apparently for the purpose of showing that Appellant 
Brawner had the status of a "visitor" whom the Superintendent of the 
Naval Gun Factory could exclude at will (Br. pp. 15-16).” We now show 


We assume that governmental appellees' counsel will make this manual in 
its entirety available to the Court. 
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that, upon any analysis of the definition of "visitor" in this manual, 


Appellant Brawner is not within the "visitor" class. 
Section 0540 of this manual (p. 5-4) defines "visitor" as follows: 


For the purpose of this manual, the term “visitor”, 
in addition to its normal connotation, is defined as 
including employees and others who require infre- 
quent access to security areas or one to whom 
permanent employee-type identification for such 
areas has not been issued. 

First of all, the applicability of this definition to Appellant 
Brawner is based on the assumption that the whole of the Bellevue 
Annex of the Naval Gun Factory constitutes a "security area." This 
assumption is negated by the manual and the record. The whole of the 
Annex is known either as a "Naval Activity" or a "Facility" (Secs. 
0100(1) and (2), p. 1-3). Particular parts of the activity, based on their 
"vulnerability to the several elements comprising the security threat," 
are designated "critical areas" (Sec. 0320, p. 3-3). Certain "critical 
areas" are then designated as "restricted areas”; "A restricted area 
may be described as any critical area or place that requires control of 
access" (Sec. 0321, p. 3-4). In their turn "Restricted areas may be 
divided into three basic classifications, namely, security areas, off- 
limits areas and safety areas" (ibid., emphasis supplied). In their 
answers to interrogatories, the governmental appellees admit that Ap- 
pellant Brawner had no authorized "access to any of the restricted 
areas on the premises of the Naval Gun Factory" (J.A. 99, emphasis 
supplied). Since Brawner had no access to "restricted areas," she of 
course had no access to "security areas," these being but a classifica- 
tion within the genus "restricted areas." Hence, the definition of 
nyisitor" in this Manual, based on "access to security areas," has no 


application to Brawner. 


Secondly, even if the whole of the Bellevue Annex be deemed a 


"security area," the definition is still inapplicable to Brawner. For a 
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visitor is one who requires "infrequent access to security areas or one 
to whom permanent employee-type identification for such areas has not 


been issued" (emphasis supplied). Brawner's everyday employment 


within the grounds for six and one-half years can hardly be described 
as "infrequent," and since she did have an identification badge, she is 
not "one to whom permanent employee-type identification for such 

areas has not been issued.” | 


The governmental appellees skip over the definition of "visitor" 


and quote instead from parts (b) and (c) of Section 0542 (pp. 5-5, 5-6), 
as follows (Br. p. 16): | 


b. Employees performing work at regular or 
irregular intervals and for a short working period 
within a security area should be handled by the 
same procedure adopted for the control of visitors. 





c. Employees performing continuous service 
for the activity within a security area should be 
handled by the same procedure adopted for regular 
activity personnel. 

The threshold objection to the applicability of either (b) or (c) is 
the baseless assumption, already discussed, that Brawner does have 
access to a security area. Furthermore, part (b) cannot in any event 
apply, for it relates to employees working at "intervals" - "regular or 
irregular" - "for a short working period," a description which beyond 
peradventure excludes Brawner's everyday employment for six and 
one-half years. And since it does exclude continuous employment, it 
excludes application to Brawner of "the same procedure adopted for 
the control of visitors," and constitutes further confirmation of the in- 


applicability of the "visitor" classification to Brawner. 


As to part (c), except for its reference to work "within a pecan 
area," its language is appropriate to describe employees like Brawner, 
for it refers to "Employees performing continuous service for the 
activity. . . ."" But such employees, part (c) goes on to say, "should 


be handled by the same procedure adopted for regular activity personnel." 


| 
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"Regular activity personnel” would seem to refer to civilian govern- 


mental employees, and, as we have shown (our brief, pp. 22-24), the 


procedure pertinent to them is the antithesis of what the governmental 
appellees did here. Certain it is that the appellees have not shown that 
the "procedure adopted for regular activity personnel" authorizes their 


action here. 


Finally, parts (b) and (c), as part (a), are introduced by the state- 
ment "Contractor's employees performing work in a security area 
should be provided with and be required to wear a distinctive badge" 
(Sec. 0542, p. 5-5). This simply requires that a badge be provided and 
worn. It serves the function of identification only. As Section 0570 
(p. 5-7) seems to imply, the determination of security clearance is 
independent of the grant of a badge as a mere identification device. 


(d) Our misgivings (our brief, p. 34 and n. 13) concerning the 
right of the governmental appellees to rely upon any of the administra- 
tive material they tender, in the absence of their publication in the 
Federal Register, is not assuaged by their reference (Br. p. 17, n. 11) 
to the exclusion from the obligation to publish of "any matter relating 
solely to the internal management of any agency" (Sec. 3(2), APA, em- 
phasis supplied). Interference with the employment of an employee of 
a private employer does not relate "solely" to the internal management 
of the agency. Their further reference to the exemption from the rule 
making procedure prescribed by Section 4 of the Administrative Pro- 
cedure Act of matters relating to a naval function is of course beside 
the point. Exemption from the rule making procedure is not exemption 
from the separate obligation to publish independently required by Sec- 
tion 3(a). 


(e) Assuming there is administrative authority for the action 
taken, the attempt of the governmental appellees to found this assump- 


tion of power on a statutory base is notable for its lack of success. 
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Appellees quote 18 U.S.C. 81382 (Br. p. 11), which provides inter 
alia that "Whoever reenters or is found” within any naval installation 
"after having been removed therefrom or ordered not to reenter by any 
officer or person in command thereof" shall be punishable by a $500 
fine or six months imprisonment or both. 3 The duty not to reenter the 
installation after being ordered from it is hardly determinative of the 
question whether the original ouster was authorized. It is no more so 
than is the duty to obey a judicial decree during the pendency of |a pro- 
ceeding to ascertain its validity determinative of the court's jurisdiction 
to enter the decree in the first instance. United States v. United Mine 
Workers, 330 U. S. 258, 289-295, 307-312. The statute does not imply 
more than it says, namely, reentry after removal is criminal. Does the 
statute thereby authorize the officer to use unnecessary force in effect- 


ing the removal? 


Appellees also quote from 50 U.S.C. 8797 (Br. pp. 17 -18).| This 
statute is plainly inapplicable. It pertains to the willful violation of any 
regulation or order issued "pursuant to lawful authority."" The very 
question in this case is whether there is “awful authority." Further- 
more, part (b) of the statute provides that "Every such regulation or 
order shall be posted in conspicuous and appropriate places," There 
is no showing that any of the administrative materials upon which ap- 
pellees rely were posted in conspicuous and appropriate places, and by 
their very character they would not and could not be. None of them, 
therefore, derive from any authority conferred by this statute. | Indeed, 
Department of Defense Directive 5200.8 (J.A. 119-122), which admin- 
istratively implements this statute, provides in part that: "Regulations 
issued pursuant hereto shall be posted in a conspicuous and appropriate 
place, and shall make appropriate citation of this designation and the 


3 The first part of this statute clearly has no applicability. It pertains to 
"whoever. . .goesupon any... naval. . . installation, for any purpose 
prohibited by law or lawful regulation."" There is no question here of entry for 
a prohibited purpose. 








8 


Public Law under which the designation is made" (J.A. 122). None of 


the administrative materials adduced by appellees were issued "pur- 
suant hereto." 


SINCE THE ACTION OF THE GOVERNMENTAL 
APPELLEES WAS UNAUTHORIZED OR UN- 
CONSTITUTIONAL, THERE IS NO QUESTION IN 
THIS CASE OF MAINTENANCE OF A SUIT AGAINST 
THE UNITED STATES WITHOUT ITS CONSENT, 
CONTROLLING THE PERFORMANCE OF A DIS- 
CRETIONARY FUNCTION, OR IMMUNITY OF AN 
OFFICER FROM RECOVERY OF MONEY DAMAGES 
FOR DOING AN AUTHORIZED ACT. 

As expressed by the governmental appellees in the second ques- 
tion of their counterstatement of questions presented, "assuming the 
governmental officers’ action was authorized and constitutional," then 
questions arise whether this is a suit against the United States without 
its consent, whether it seeks to control the performance of a discre- 
tionary function, and whether officers are immune from the recovery 
of money damages for doing an authorized act (emphasis supplied). 
Appellees labor irrelevancies. If their action is authorized and con- 
stitutional, there is no cause of action, and the case ends. On the other 
hand, if their action is either unauthorized or unconstitutional, then, as 
they impliedly admit, there is no question of sovereign immunity, in- 
junctive relief to redress the injury is appropriate, and they are 
answerable in money damages for the harm they caused by their un- 
authorized or unconstitutional conduct. Accordingly, the whole of their 


discussion at pages 30-37 of their brief is an elaborate irrelevancy. 


4. THE CONTROVERSY IS NOT MOOT. 


Based on Appellee Company's cessation of operation of the 
cafeterias on January 31, 1958, and Inplant's assumption of operation 
of the cafeterias on February 1, 1958, the governmental appellees con- 
tend that the case against them is moot (Br. pp. 37-39). The contention 
is frivolous. 
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As we have shown (our brief, pp. 14-15), Inplant recognized the 
Union as the exclusive bargaining representative of the employees 
working at the cafeterias of the Naval Gun Factory; it assumed all the 
obligations of the collective bargaining agreement; and it specifically 
agreed to reinstate Appellant Brawner should appellants prevail in this 
suit. The governmental appellees still maintain their position that they 
will not permit Brawner to work at the Bellevue Annex cafeteria within 
the Naval Gun Factory, and that their action is supported by valid 
authority. Thus, all that has happened is that, in addition to having 
interfered with Brawner's employment by Appellee M & M Restaurants, 
Inc., they presently interfere with her employment by Inplant Foods 
Incorporated. But for the position of the governmental appellees, In- 
plant would now reinstate Brawner, as indeed it has promised. |The 
governmental appellees have added a second employer for whom they 
refuse to permit Brawner to work. To double the wrong is not to moot 
the controversy. Even if it could be said that Brawner's promised em- 
ployment by Inplant is acquisition of a new position, not reinstatement 
in an old position, it makes no difference. Prospective employment, 
no less than existing employment, is "entitled to protection at the hands 
of a court of equity." Parker v. Lester, 227 F.2d 708, 713-714 (C.A. 9). 


Every issue in this case is as alive as it ever was. 


The frivolity of the governmental appellees' contention can be 


demonstrated by reciting from the prayer for relief in the complaint as 
it relates to them. Paragraph 1 requests a judgment (J.A. 16): 


Declaring that Defendants Neil H. McElroy, 
Thomas S. Gates, D. M. Tyree, and H. C. Williams 
were and are wholly without authority, whether by 
way of statute, executive order, regulation, or 
otherwise, to formulate their own undisclosed 
security requirements and to cause the discharge 
of Plaintiff Rachel M. Brawner, or employees in 
her class, without any explication of the underly- 
ing reasons or any opportunity to know or meet 
the evidence, upon their bare say-so that Rachel 
M. Brawner, or employees in her class, fail to 
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meet those requirements; in the alternative, 
that if such authority exists, its exercise con- 
stitutes a deprivation of property without due 
process of law. . . .4 


The request for this declaration continues to be fully applicable. 
Paragraph 2 requests a judgment (J.A. 16-17): 


Requiring Defendants Neil H. McElroy, 
Thomas S. Gates, D. M. Tyree, and H. C. 
Williams to withdraw their determination that 
Rachel M. Brawner fails to meet security re- 
quirements, to inform Defendant M & M 
Restaurants, Inc., that they have no objection 
to the employment of Rachel M. Brawner by 
the Company, to furnish Rachel M. Brawner 
an identification badge authorizing her to enter 
and leave the grounds of the Naval Gun Factory 
for the purpose of going to and from her place 
of employment, and to cease and desist from 
in any way interfering with Rachel M. Brawner 
in obtaining or retaining employment with 
M & M Restaurants, Inc. 


With the substitution of "Inplant Foods Incorporated, or any successor 
employer who operates the cafeterias at the Naval Gun Factory" for 
'™M & M Restaurants, Inc.," this request continues to be fully applicable. 


Paragraph 4 requests a judgment (J.A. 17): 


Holding Defendants Neil H. McElroy, 
Thomas S. Gates, D. M. Tyree, and H. C. 
Williams, together with M & M Restaurants, 
Inc., jointly and severally liable to Rachel M. 
Brawner for reimbursing her for any loss of 
pay she sustained for the period between her 
discharge on November 15, 1956 and her re- 
instatement, with interest at the rate of six 
percent per annum from November 15, 1956. 


= To the words "deprivation of property" should be added the words "and 
liberty," for the "right to work" has "frequently" been "included in the concept 
of ‘liberty’. . . ." Railway Employees' Dep't. v. Hanson, 341 U. S. 225, 234. 
There should also be added the words "and abridgment of the freedoms of 
speech, press, and lawful assembly." 
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This request continues to be fully applicable. 2 


A case is not moot if there is a controversy "to be settled) 
(United States v. W. T. Grant Co., 345 U. S. 629, 632). There is 
that here. 


THE UNION HAS STANDING TO 
MAINTAIN THIS SUIT. 


In contending that the Union has no standing to maintain this suit 
against them, the governmental appellees assert in part that the Union 
no longer has a collective bargaining agreement with Appellee M & M, 
and that the agreement it concluded with Inplant acquiesces in the 


security conditions imposed by the governmental appellees in the Con- 


cessionaire Agreement (Br. pp. 39-40). But the Union acquiesced in 
those conditions only "so far as the same are not in violation of the 
law" (J.A. 127); it accepted them "to the extent that the same does not 
conflict with the law" (J.A. 129). The very object of this suit is to 
determine the legality of these conditions, Thus, the Union's apree- 
ment with Inplant, in reserving the question of the validity of the 


It may be appropriate at this stage to mention the governmental appellees' 
repeated stress of the alleged offer made by appellee M & M to employ Brawner 
at another location at which it operated a food service establishment, namely, 
the Skylark Motel, Springfield, Virginia, and the alleged rejection of the offer 
because the location was unsatisfactory (Br. pp. 3, 25, 28). This alleged offer 
has no relevance to the governmental appellees' wrongs in causing Brawner to 
lose her employment at the Bellevue Annex cafeteria, in impairing her oppor- 
tunity to obtain employment elsewhere, and in besmirching her reputation (our 
brief, pp. 48-50). No one is free to invade a person's rights in one place be- 
cause the victim can exercise them in another place. The alleged offer would 
be relevant only to the question of mitigating damages, and whether the’ offer 
does go towards mitigation depends on such factors as the distance of the prof- 
fered job from Brawner's home, the availability and cost of public transporta- 
tion, the time consumed in going to and from work, the kind of a job it is, the 
rate of pay, and the conditions of employment. 
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conditions and in accepting them only insofar as they are legal, 
emphasizes rather than detracts from the Union's standing to main- 


tain this suit. 
Respectfully submitted, 


BERNARD DUNAU 


912 Dupont Circle Building, N.W. 
Washington 6, D. C. 


Attorney for Appellants. 











